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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

THE CITY OF SPRINGFIELD, )
amunicipalcOrPorati~~EvEo )

CLERKS OFFPetitioner, )
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OF tLLtNO~S ) (PermitAppeal— Air)
STATE IBoard )

ILLINOIS ENVRO%MEN*AL
PROTECTION AGENCY, )

)
Respondent. )

MOTION FORLEAVE TOWAIVE
REQUIREMENTTOSUBMIT AN ORIGINAL AND NINE COPIES

TheCityof Springfield ownsandoperatesan electricgenerationandtransmission

companycommonlyknownas City Water,Light & Power(“CWLP”). TheCity of Springfield,

hereinafterreferredto asCWLP, by its attorneys,CynthiaA. Faur,Mary A. Gade,ElizabethA.

Leifel, and SonnenscheinNath& RosenthalLLP, herebyrequestsleaveoftheIllinois Pollution

Control Board(the “Board”) to waivethe requirementto submitan originalandninecopiesof its

Petitionfor Hearingto ReviewCleanAir Act PermitProgramPermit Issuance(“Petition”) and

supportingdocuments.

In supportofthis motion,CWLP statesasfollows:

I. In accordancewith 35 Ill. Admin. Code § 101.320(h),all documentsfiled with the

Boardmustbefiled with a signedoriginalandnineduplicatecopies(10 total). To this instance,

CWLP’s PetitionandsupportingExhibits arevoluminous. Submitting 10 copiesofthePetition

andits Exhibits would unduly burdentheBoard’sfiles andusean extraordinaryamountof

paper.



2. Moreover,tencopiesofthePetitionandsupportingdocumentsmaybe

unnecessary,andaccordingly,would only placean undueadministrativeburdenon theBoard.

3. Therefore,CWLP requeststhat theBoard acceptoneoriginal andfive copieseach

of thePetitionandExhibits.

WHEREFORE,CWLP respectfullyrequeststheBoardto waivethe requirementto

submitan original andninecopiesofthePetitionandExhibits and allow CWLP to file an

original andfive copiesof thesedocuments.

Respectfullysubmitted,

THE CITY OF SPRINGFIELD,

amunicipalcorporation -

( \ ne of its Attorneys

Dated: November3, 2005

CynthiaA. Faur
Mary A. Gade
ElizabethA. Leifel
SonnenscheinNath & RosenthalLLP
8000 SearsTower
Chicago,Illinois 60606
(312)876-8000

11961769

ThIS FILING IS BEING SUBMITrEI) ON RECYCLED PAPER
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

THE CITY OF SPRINGFIELD, )
a municipalcorporation )

)
Petitioner, )

) PCB ___________

v. ) (PermitAppeal— Air)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITIONFORHEARING TOREVIEW CLEAN AIR ACT PERMIT
PROGRAMPERMIT ISSUANCE

TheCity of Springfieldownsandoperatesan electricgenerationandtransmission

utility commonlyknown asCity Water, Light & Power(“CWLP”). The City of

Springfield,hereinafterreferredto as CWLP, by its attorneys,CynthiaA. Faur,Mary A.

Gade,ElizabethA. Leifel, andSonnenscheinNath & RosenthalLLP, herebypetitionsthe

Illinois Pollution Control Board(the“Board”) for hearingto reviewcertainprovisionsof

theCleanAir Act PermitProgram(“CAAPP” or “Title V”) permit issuedby the Illinois

EnvironmentalProtectionAgency(the“Agency”) on September29, 2005(the

“Permit”).’ This Permit is beingappealedpursuantto § 40.2 ofthe Illinois

EnvironmentalProtectionAct (“Act”), 415 ILCS 5/40.2, and35 Ill. Admin. Code

§ 105.102. In additionto filing thisPetition,CWLP hasfiled todaya Motion for Stayof

its CAAPPPermit. In thealternative,CWLP requeststhat theBoardstaythe conditions

A copyofthe Permit is attachedasExhibit A.



of its Permitthatarebeingcontestedin thisPetition. In supportof its Petition,CWLP

statesasfollows:

BACKGROUND

1. CWLPoperatestheDallmanandLakesideGeneratingStations,aswell as

awaterpurificationplant, at 3100StevensonDrive, Springfield,Illinois. At this facility,

CWLP generateselectricityand potablewaterfor the residentsandbusinesseslocatedin

andaroundSpringfield, Illinois. CWLPservesapproximately68,000electricretail

customers.It alsoprovidesfull requirementswholesaleelectricserviceto theVillagesof

ChathamandRiverton for distributionby their own electricdistributionsystems.

2. CWLP employsapproximately186 personsattheDallmanandLakeside

Stationsand anadditional 19 personsatthewaterpurificationsplant. The threefacilities

arestaffed24 hoursperday, sevendaysperweek.

3. TheDailmanStationis comprisedof threecoal-firedunits (Units 31, 32,

and33) andhasa total electricgeneratingcapacityof 352MW. Eachunit consistsof a

cycloneboiler,exceptfor DalimanUnit 33,which is tangentially-fired. All the boilers

providesteamto a separateturbinegenerator.Theseunitswereplacedinto servicein

1968, 1972,and 1978, respectively.

4. The LakesideStationhastwo generatingunitswhich arealsocyclone

coal-firedunits(Units 7 and8) with a total electricgeneratingcapacityof 76 MW. These

unitswere placedinto servicein 1959and 1964, respectively.
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5. CWLPburnscoalobtainedfrom theViper Coal Companyin Elkhart,

Illinois. CWLP’s contractwith Viper Coalbeganin 1980,and the first coal shipmentto

CWLP wasmadein late 1981. TheDallmanandLakesideStationscurrentlyconsume

approximately1,136,000tonsof Illinois coalper year.

6. All units atboth generatingstationsareequippedwith electrostatic

precipitators(ESP5)for particulateremoval. Units 31-33attheDalImanStationare

equippedwith flue gasdesulfurizationsystems(alsoreferredto as “wet scrubbers”or

“FGDs”). Thewet scrubbersproducea byproductof commercial-gradesynthetic

gypsum. Thesethreeunits arealsoequippedwith selectivecatalyticreductionsystems

(“SCR”) for controlof nitrogenoxide (“NOx”) emissionsduring theozoneseason.

7. On September7, 1995,CWLP submittedto theAgencyits applicationfor

an initial Title V permit in accordancewith 415 ILCS 5/39.5and35 Ill. Admin. Code

Part270.

8. On June9, 2003,theAgencyprovidedCWLP with a draft CAAPPpermit

for theDallmanandLakesideStations. Thisdraft CAAPPpermit waspublishedfor

public commenton June28,2003. On September29, 2003,CWLP providedtheAgency

with its commentson thedraft permitofJune9, 2003.2 No public hearingwasheldto

discussCWLP’s draftpermit.

2 A copyof CWLP’scommentson the June 9,2003draft permit areattachedasExhibit B.
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9. TheAgencyissuedthefirst proposedpermit for CWLPon October6,

2003. This proposedpermit wasreviewedby the UnitedStatesEnvironmentalProtection

Agency(“U.S. EPA”). U.S. EPA did not objectto theproposedpermit.

10. AlthoughU.S. EPAdid not objectto CWLP’s proposedpermit, dueto

proceedingsheld in connectionwith anotherpowercompany’sCAAPPpermit, the

Agencyfurther revisedCWLP’s permit. OnDecember18, 2004,theAgency provided

CWLP andinterestedmembersofthepublic with afurther reviseddraft permit. CWLP

providedcommentson thisversionof its draft permit on January17, 2005.~

11. Thedraft permit wasrevisedby theAgencyin July 2005. Onceagain,

CWLP andinterestedmembersofthepublic wereprovidedan opportunityto reviewand

commenton the draftdocument.CWLP submittedcommentson theJuly 2005version

ofthe draftpermit on August 1, 2005.~

12. TheAgencythenfurther revisedtheJuly 2005draftandsubmittedthe

newdraftpermit,which becameessentially,thesecond“proposed”permit, to U.S. EPA

in August2005 for U.S. EPA’s 45-dayreview. TheAgencydid notsolicit comments

from CWLP and interestedmembersofthepublic on this second“proposed”permit.

13. OnSeptember29, 2005,theAgencyissuedthe final Permit to CWLP’s

DallmanandLakesideStations,aswell asa ResponsivenessSummaryaddressingall

A copyof thesecommentsis attachedasExhibit C.
A COPY of thesecommentsis attachedas Exhibit D.
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coal-firedpowerplantsin thestatefor which CAAPPpermitswereissued.5 The final

Permit integratedsomeofthecommentsCWLPprovidedto theAgencythroughoutthe

permit process.SeveralofCWLP’s comments,however,werenot integratedinto the

Permit. Severalpermit conditionsin the issuedPermit areinconsistentwith applicable

statelaw andregulations,and CWLP is appealingthoseconditionsfor thereasons

outlinedbelow.

14. ThisPermit is timely appealedwithin 35 daysofpermit issuance.See415

ILCS 5/40.2;35 III. Admin. Code § 105.102. CWLPrequeststhat theBoardreviewthe

Permit, remandit to theAgency,andordertheAgencyto correctandreissuethePermit

without furtherpublic proceedings,as appropriate.

INADEQUACY OF THE STATEMENT OF BASIS

15. UnderIllinois law, theAgencyis requiredto prepare“a statementthat sets

forth the factualandlegal basisfor thedraft CAAPPpermitconditions, including

referencesto applicablestatutoryandregulatoryprovisions.” 415 ILCS 5/39.5(8)(b). In

its ResponsivenessSummary,theAgencyclaimsthat “eachCAAPPpermit,together

with the initial projectsummary,adequatelydescribethecoal fired powerplantand

addressoperationalflexibility, thepermit shield,applicableandnon-applicable

provisions,monitoringandTitle I requirements.”SeeResponsivenessSummaryatp. 14.

Additionally, theAgencyclaimsthat theResponsivenessSummarysupportsthe terms

andconditionsofthe Permit. Id.

A separateResponsivenessSummarywasnotpreparedfor CWLP’s Permit, despitethe factthat CWLP
differs from otherpowerplantsin theStatedueto its size, locationandother factors. A copyof the
ResponsivenessSummaryis attachedasExhibit E.
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16. CWLPdoesnotbelievethat theStatementof Basisprovidedwith its

Permitsufficiently setsforth thebasisfor theconditions in the Permit. As evidencedby

this Petition, CWLPdoesnot understandtheAgency’sbasis for the inclusionof

numerouspermit conditions. CWLP consistentlycommentedon manyofthese

provisionsthroughoutthedraftpermit process.To theextentthat theAgencyhad

provideda sufficient statementofbasisfor thepermit asrequiredby § 39.5(8)(b)of the

Act, CWLP mayhavebeenableto betterunderstandthepermit conditionsprior to

issuanceof a final permit. CWLP alsonotesthat theResponsivenessSummarycannotbe

consideredpart ofthe Statementof Basisasit wasnot providedaspart ofthepermit

packageinitially sentfor public comment.While CWLP doesnot believethat the failure

of theAgencyto preparean adequateStatementofBasishasresultedin an invalid

permit, it doesbelievethat someofthe confusionconcerningtheconditionsin the issued

permitcouldhavebeenavoidedif the Agencyhadprovidedan adequateStatementof

Basis.6

AGENCY’S UNLAWFUL “GAP-FILLING” PRACTICES

17. Before addressingtheconditionsthat it contestsin detail, CWLPbelieves

that a generaldiscussionis neededoftheAgency’sunlawful practiceofincluding as

permit conditionscertainmonitoring,testing,recordkeepingandreportingrequirements

that arenototherwiserequiredunderapplicablelaw orregulationornecessaryto ensure

compliancewith applicablerequirements.

6 Similarly, CWLP believesthat someconfusionregardingthe final permit conditionscould havebeen

avoidedif a ResponsivenessSummaryhadbeenpreparedfor its individualpermit.
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18. CAAPPpermitsmustcontainemissionlimitations andstandardsandother

enforceabletermsandconditionsthat arerequiredto accomplishthepurposesand

provisionsoftheAct andto assurecompliancewith all applicablerequirements.415

ILCS 5/39.5(a). Section39.5(7)(b)oftheAct providesthat the Agency“shall include

amongsuchconditionsapplicablemonitoring,reporting,recordkeepingandcompliance

certificationrequirementsas authorizedby paragraphsd, e, andf ofthis subsectionthat

theAgencydeemsnecessaryto assurecompliancewith theCleanAir Act, the regulations

promulgatedthereunder,this Act andapplicableBoardregulations.”415 ILCS

5/39.5(7)(b).

19. Subsections(d), (e), and(f) of § 39.5(7)containspecific requirementsfor

monitoring,recordkeepingandreportingterms,respectively. With regardto monitoring

and testing, § 39.5(7)(d)oftheAct statesthat thepermitshall:

i) Incorporateandidentify all applicableemissionsmonitoring and
analysisproceduresor testmethodsrequiredundertheCleanAir Act,
regulationspromulgatedthereunder,thisAct, andapplicableBoard
regulations,including any proceduresandmethodspromulgatedby U.S.
EPA pursuantto Section504(b)or Section114 (a)(3) of theCleanAir
Act.

ii) Wheretheapplicablerequirementdoesnot requireperiodictesting
or instrumentalornoninstrumentalmonitoring(which mayconsistof
recordkeepingdesignedto serveasmonitoring),requireperiodic
monitoringsufficient to yield reliabledatafrom the relevanttime period
that is representativeofthesource’scompliancewith thepermit,as
reportedpursuantto paragraph(1) ofthissubsection.The Agencymay
determinethat recordkeepingrequirementsaresufficient to meetthe
requirementsofthis subparagraph.

iii) As necessary,specifyrequirementsconcerningthe use,
maintenance,andwhenappropriate,installationof monitoringequipment
ormethods.

415 ILCS 5/39.5(7)(d).

-7-



20. The recordkeepingprovisionsof§ 39.5(7)(e)generallyprovide that the

permit shall incorporateandidentify all applicablerecordkeepingrequirementsarrd

requirerecordsofmonitoring information. See415 ILCS 5/39.5(7)(e). ‘the reporting

requirementssimilarly providethat thepermit shall incorporateandidentify all

applicablereportingrequirementsandrequirethesubmittalofreportsfor any required

monitoringatleastevery6 monthsandpromptreportsof deviations.See415 ILCS

5/39.S(7)(f).

21. As discussedin detail in this Petition,theAgencyhasoversteppedthe

boundsofits statutoryauthoritythroughoutCWLP’s Permitby imposingunlawful

monitoring,testing,recordkeepingandreportingconditions. Thepurposeof theCAAPP

permit is to identi!5’ all applicablerequirementsandto includeany periodicmonitoring,

which includesthe periodictesting, recordkeepingand/orreportingrequirements,

necessaryto ensurecompliancewith applicablerequirements.Whereanapplicablestate

or federalrequirementdoesnot includea specificmonitoringmethod,or frequencyfor

conductingspecifiedmonitoring,like a periodicstacktestingrequirement,theAgencyis

authorized,pursuantto §~39.5(7)(b)and(d) to include“periodicmonitoring” as

necessaryto determinecompliancewith thepermit terms. See415 ILCS 5/39.5(7)(d).

This requirement,which mirrors the federalperiodicmonitoringrule foundat40 C.F.R.§

70.6(a)(iii)(B), is referredto as“gap-filling.”

22. While §~39.5(7)(b)and(d) of theAct allow theAgencyto fill certain

gapsin the regulationsby proposingadditionalmonitoringrequirements,thescopeofthe

Agency’sauthorityunderthe Illinois CAAPPprogramandthe federal Title V programis

notwithout bounds.Theboundsof thisauthoritywasdiscussedin the federalcourtcase,
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AppalachianPowerCo. v. EnvtL Prot. Agency,208 F.3d1015 (D.C. Cir. 2000).~The

court in AppalachianPowerCo. foundthat statepermittingauthorities,including the

Agency, maynot requirein Title V permitsthat sourcesconductmorefrequent

monitoringof emissionsthanis providedin theapplicablestateor federalstandard,

unlessthestandardrequiresno periodictestingat all, specifiesno testingfrequency,or

requiresonly a one-timetest. Id. at 1028. Thecourt furthernotedthatnothingin EPA’s

regulatoryhistory for theperiodicmonitoringrule provided“Stateauthoritiesa roving

commissionto poreover existingStateand Federalstandards,to decidewhich are

deficientandto usethe permit systemto amend,supplement,alteror expandtheextent

andfrequencyof testingalreadyprovided.” Id.at 1026.

23. ThroughoutCWLP’s Permit, theAgencyhasinserted“monitoring”

requirementsthat arenot requiredby applicableregulations.Someoftheserequirements,

like periodicstacktestingfor PM, CO, S02andNOx arelawful exercisesof its gap-

filling authority. TheAgency,however,hasincludedadditional “monitoring” or

compliancerequirementsthat arenot requiredby applicableregulationsandarenot

necessaryto ensurecompliancewith applicablerequirementsbecauseotherlawful permit

termsalreadyfulfill that function. Examplesof wheretheAgencyhasexceededits gap-

filling authority includetheuseofopacityreadingsas a surrogatefor PM compliance,

andthe requirementto conduct“combustionevaluations”for COcompliance.8See

Appalachian Power Co. concernsthescopeof theperiodicmonitoringrequirementsofthe federalTitle v
regulationsfoundat 40 C.F.R. § 70.6(aXiii)(B),butsincethebasisfor themonitoringprovisionscontained
in 415 ILCS 5/39.5(7)(d)was 40 C.F.R. § 70.6(a)(iii)(B), the caseis relevantto this matter. A copyof this
caseis attachedasExhibit F.

Theseexamplesarediscussedin detail in this Petition. See Paragraphs70-75(discussingConditions7.1.6

and 7.2.6)and 86-93(discussingConditions7.l.9(c)(ii) and7.2.9(c)(ii)), infra.
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Conditions7.1 .9(c)(ii), 7.2.9(c)(ii),7.1.6,and7.2.6. CWLPdoesnotunderstandthebasis

for theseconditions. Basedon theevidencediscussedin thisPetition, CWLP canonly

assumethat the AgencyhasdeemedtheBoard’srulesdeficientin theseinstancesand has

unilaterallyexpandedandsupplementedthemin CWLP’s Permitwithoutproposingto

the Boardrevisionsto existingrules. SuchactionsarebeyondtheAgency’sauthority.

See5 ILCS 100/5-40(settingforththeproperproceduresfor amendinga regulation).

24. In additionto imposing“monitoring” requirementsin excessofits

authorityunder theAct, theAgencyhasalso includedcertainrecordkeepingand

reportingrequirementsrelatedto thesemonitoring requirementsthat are similarly

unlawful. Theserequirementsarediscussedin detail in thisPetition.

25. Given thenumberofinstancesin CWLP’s PermitwheretheAgencyhas

exceededits lawful gap-filling authority, CWLP requeststhat theBoard incorporate

CWLP’s objectionto theAgency’suseofits gap-filling authorityas setforth aboveinto

thosesectionsofthe PetitionwhereCWLP identifiesunlawful gap-filling asa basisfor

contestingapermitcondition.

PERMIT CONDITIONS APPEALED

26. As notedabove,CWLP operatesfive boilersat its DallmanandLakeside

GeneratingStations. Thesefive boilershavebeendivided into two separatesectionsin

theCAAPPpermit basedon theapplicability oftheNew SourcePerformanceStandards

(“NSPS”) for SteamElectric GeneratingUnits (40 C.F.R.60.40ci seq.). In addition,

CWLPhascoalhandling,coalprocessing,fly ashhandlingandlimestoneandgypsum

handlingoperations.CWLP alsohasat its generatingstationsenginesusedfor thestart-
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up of theboilersandgasolinestoragetanks. Manyof theconditionsappealedin this

Petitionarecommonacrossseveraldifferentemissionunits. Whereissuesunderappeal

arecommonto certainunits,CWLPhasgroupedits commentson theseconditions. As a

generalmatter,commentsareaddressedby unit typeandpermit condition,thoughsome

commentsareaddressedby issuewherenumerousconditionsareinvolved. In certain

instances,CWLP hasobjectedto permit conditionsbecausetheconditionsrefer to or

requirecompliancewith othercontestedconditions. Wherethis occurs,CWLP hasraised

its objectionsto theseconditionsin its discussionoftheconditionsto which CWLP

principally objects.

27. CWLPnotesthat it maynothavecommentedspecificallyon certain

contestedconditionsduring thecommentperiodsfor thevariousdraft permits. The Act,

however,doesnot requireapermitteeto haveparticipatedin thepublic commentprocess

in orderto appeal. See415 ILCS 5/40.2(a). To theextentallowedby theAgency,

CWLP wasan activeparticipantin thepublic commentprocess.Thereare,however,

conditionsin thePermit that, in thecontextoftheoverall final permit,CWLP hasonly

recentlycometo concludeareunacceptable.CWLP, therefore,maynothavecommented

previouslyon all theseconditions. In otherinstances,contestedconditionswereincluded

in laterdraftsof theCAAPPpermit uponwhich CWLPdid not havean adequate

opportunityto submitcomments,or evento reviewhilly. This Petitionis theonly means

availableto CWLPto addressinappropriateconditions. Accordingly,while CWLP may

not havecommentedpreviouslyon all thecontestedconditions,the issuesappealedare

appropriatelybeforetheBoard.
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I. EFFECTIVE DATE OF PERMIT

28. As notedin Paragraph13, thePermitwasissuedon September29, 2005.

Within thePermit itself, however,no dateis specifiedasthe effectivedate. Accordingto

theU.S. EPA’s website,thedateof issuance,September29, 2005, is also theeffective

date.9

29. TheAgencysentan email to P.J. Becker,ofCWLP’s Environmental,

HealthandSafetyOffice, at7:18 p.m. on September29, 2005,which informedCWLP of

the issuanceof its Permit. See,Affidavit of William Murray (“Murray Affidavit”),

attachedas Exhibit H. SinceMr. Beckerwasoutof theoffice from September20, 2005,

until October3, 2005,CWLP did not receivetheemail until October3, 2005. Id. CWLP

believesamailedcopy ofthePermitwasdeliveredto theCity of Springfield Department

of PublicWorkson Monday,October3,2005. Id. Baseduponthesefacts,CWLP

caimotbe deemedto havereceivednoticeofthe Permituntil October3, 2005,at the

earliest.

30. Many permit conditions,including recordkeepingandreporting

requirements,aredependentupon theeffectivedateofthePermit. Given thenumerous

iterationsof thePermitovertheprevious2 years,CWLP couldnot be certainwhat

conditionswould be includedin the final Permit. For example,theAugust2005version

ofthePermitcontainednumerousrevisionsfrom thedraft permit providedby theAgency

in July 2005.10 Giventhis uncertainatmosphereandthe factthat CWLP receiveda

A print-out from U.S. EPA’s websiteis attachedheretoas Exhibit ci.
‘°A documentsetting forth thedifferencesbetweentheJuly 2005 permit andtheAugust2005 draft is
attachedheretoas Exhibit 1.
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reviseddraftpermit morethana yearafterU.S. EPA reviewofCWLP’s first proposed

permit,CWLP couldnothaveanticipatedthetypeofrecordkeepingsystemnecessaryto

comply with thePermit’sconditionsuntil it actuallyreceivedthe final, issuedPermit.

31. OncethePermit becameeffective,CWLP becameobligatedto comply

with its terms. BecauseCWLP couldnot haveanticipatedits obligationsunderthe

Permitbeforeit wasreceived,it would be unreasonablefor theBoardto consider

September29,2005,thedateof issuance,astheeffectivedate. At a minimum,equity

requiresthat CWLP be givena reasonableperiodof time following the issuanceofthe

Permit to reviewthepermit conditionsandimplementrequiredoperationalchanges,

including changesto recordkeepingsystems.CWLP believesthat a reasonabletime

period to implementanysuchchangeswould be at least60 daysfrom thedateof

issuance.

32. Additionally, CWLP objectsto theeffectivedateto the extentthat such

datehasresultedin a violation ofCWLP’s right to dueprocess.As discussedin further

detail below,certaincontestedconditionsof thePermitrequireCWLP to submitcertain

recordsto theAgencywithin 30 daysof theeffectivedateofthePermit. Pursuantto

§ 40.2(a)oftheAct and35 Ill. Admin. Code§ 105.302(e),CWLP has35 daysto appeal

the inclusionof certainconditionsin its permit. To theextentthePermit requiresthe

submittalof informationprior to theappealdeadline,CWLP’s right to appealandrequest

a stayofcertainconditionsis prejudiced. Seeinfra Paragraph48. Forall theabove

reasons,CWLPrequeststhat theBoard find that thedateof issuanceis not theeffective

dateandremandthePermit to theAgencyfor revisionof thedate.
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II. SECTION 5: GENERAL PERMIT CONDITIONS

A. Conditions5.6.1(a),5.6.1(b),and 5.7.2: RecordkeepinglReportingof
HAP Emissions

33. CWLP is appealingConditions5.6.1(a),5.6.1(b),and5.7.2,which contain

requirementsfor recordretentionandsubmission. Specifically,Condition5.6.1(a)

requiresCWLPto maintain“[r]ecordsof annualemissionsfrom theemissionunits that

arecoveredby Section7 (Unit SpecificConditions)ofthis permit, includingemissionsof

mercury,hydrogenchloride,andhydrogenfluoride, to prepareits Annual Emissions

Report.” Condition5.6.1(b)containsproceduresfor estimatingmercuryemissionsfor

annualreportingpurposes.Condition5.7.2providesthat“[t]he annualemissionsreport

requiredpursuantto Condition9.7 shall containemissionsinformationfor theprevious

calendaryearincluding informationfor emissionsofmercury,hydrogenchloride,

hydrogenfluoride,andotherhazardousair pollutants(“HAP5”), asspecifiedby 35 III.

Admin. CodePart254.”

34. CWLP objectsto theseconditionsto theextentthat they requirethe

inclusionof certainHAPs in theannualemissionsreportssubmittedfor the DalImanand

LakesideStations. Under35 Ill. Admin. Code § 254.120,annualemissionsreportsare

not requiredto includeHAPsif thesourceis not subjectto aNationalEmissions

Standardfor HazardousAir Pollutants(“NESHAP5”) or maximumachievablecontrol

technology(“MACT”) standards.Noneof CWLP’s units aresubjectto MACT

standards.See69 Fed.Reg. 15,994(March 29, 2005)(withdrawingU.S. EPA’s listing of

coal-firedpowerplantsfrom facilities subjectto MACT standards).
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35. Additionally, thereareno applicablerequirementsthat would allow the

Agencyto requirerecordkeepingandreportingofmercuryemissions.While U.S. EPA

hasrecentlypromulgatedtheCleanAir Mercury Rule(“CAMR”), see70 Fed. Reg.

28,605(May 18, 2005),Illinois hasnot yet promulgatedany correspondingregulations

implementingtheserequirements.

36. In the ResponsivenessSummaryaccompanyingthePermit, theAgency

acknowledgedthat it cannotaddsubstantiverequirementsthrougha CAAPPpermitor

throughan oblique referenceto theCAMR. SeeResponsivenessSummaryatp. 20.

Moreover,theAgency’sequallyoblique citation to §~4(b) and39.5(7)(a),(b), and(e)of

theAct doesnot constitutean adequatestatutoryor regulatorybasis fortheseconditions.

While § 4(b) oftheAct allows theAgencytheauthority to gatherdata,it doesnot

authorizetheAgencyto gatherthespecifictypeofdataon an ongoingannualbasisas

contemplatedunderConditions5.6.1(a),5.6.1(b),and 5.7.2. CWLP believesthat under

§ 4(b) oftheAct, theAgencyis authorizedto makea specificrequestto CWLP to

provideit with certainemissionsdatanot otherwiserequiredby applicableregulations,

but § 4(b) ofthe Act doesnotallow theAgencyto requestthisdatato be submittedin

perpetuity. Sucha provisionwould essentiallychangethe requirementsof a Boardrule

outsideof a properrulemakingproceeding.

37. Additionally, theAgency’scitation to §~39.5(7)(a),(b),and(f) doesnot

supportthe inclusionofthe annualreportingrequirementsfor mercuryandotherHAPs.

As statedabove,thereis no regulatorybasis for their inclusion in theseconditions.

Without aspecificregulatorybasis,theAgencyis only allowedto “gap-fill” to include

applicable“monitoring” requirementsin a Title V permit. See415 ILCS 5/39.5(7)(a),
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(b), (f). The CAAPPreportingprovisionsof theAct do not authorizethe Agencyto

imposeadditionalreportingthat is notnecessaryto demonstratecompliancewith

otherwiseapplicablerequirements.Id. Specifically,§ 39.5(7)(f)providesthe following:

To meetthe requirementsof thissubsectionwith respectto
reporting,thepermitshall incorporateandidentify all applicable
reportingrequirementsandrequirethe following:

i) Submittalof reportsofany requiredmonitoringevery6 months.
More frequentsubmittalsmaybe requestedby the Agency([such
submittalsare necessaryto assurecompliancewith thisActor regulations
promulgatedby the Boardthereunder.All instancesofdeviationsfrom
permit requirementsmustbe clearly identifiedin suchreports.All
requiredreportsmustbe certifiedby a responsibleofficial consistentwith
subsectionS of this Section.

ii) Promptreportingofdeviationsfrom permit requirements,
including thoseattributableto upsetconditionsas definedin thepermit,
theprobablecauseofsuchdeviations,andany correctiveactionsor
preventivemeasurestaken.

415 ILCS 5/39.5(7)(f)(emphasisadded). Theabove-citedregulationprovidesno basis

for reportingHAP emissionsnot otherwisesubjectto reportingrequirementswherethere

is no underlyingapplicablerequirementin thelaw.

38. Moreover,the requirementunderthePermitregardingthe reportingof

HAP emissionsis duplicativeof CWLP’s existingobligationsundertheToxic Release

Inventory(“TRI”) reportingrequirements.Seegenerally,40 C.F.R. § 372.1 etseq. Any

dataregardingtheemissionofHAPs are alreadyprovidedto theAgencyaspartof

CWLP’s annualTRI reports,andsincetheAgencyhasaccessto this information,CWLP

shouldnot berequiredto resubmitit to theAgencyin adifferentformat. Accordingly,

the inclusionof this annualreportingrequirementis not necessary.
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39. Undertheplain languageofPart254, CWLP is not requiredto reportHAP

emissionson its annualemissionsreports,andinformationconcerningHAP emissionsis

not necessaryto demonstratecompliancewith any otherapplicablerequirement.

Accordingly,theseconditionsarearbitrary,capriciousandunduly burdensome,andthey

exceedtheAgency’sauthorityunderapplicablelaw and regulations.Any referencesin

theseconditionsto themaintenanceofrecordsconcerningHAP emissionsfor purposesof

annualemissionsreportingandthe reportingofHAP emissionsin theannualemissions

reportshouldbe deleted.

B. Condition5.6.2(b)RetentionandAvailability ofRecords- Retrieval and
Printing of Records

40. Condition5.6.2(b)requiresCWLP to “retrieveandprint,on paperduring

normalsourceoffice hours,anyrecordsretainedin an electronicformat(e.g.computer)

in responseto an Illinois EPA or U.S. EPArequestfor specificrecordsduring thecourse

ofa sourceinspection.”

41. CWLP objectsto thiscondition asunduly burdensomeandunnecessary

for thepurposeof demonstratingcompliancewith applicablerequirements.CWLP

maintainsa vastamountof electronicinformation,including continuousmonitoringdata

from its continuousemissionmonitors(“CEM5”) andcontinuousopacitymonitors

(“COMs”). Thisdatawill be availableforreviewby theAgencyduring an inspection;

however,theAgencyalreadyhasaccessto muchofthis informationthroughits own, or

throughU.S. EPA’s, databases,andprovidingsucha massiveamountof datain hard

copy form would be largely duplicative.
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42. Moreover,while theResponsivenessSummaryindicatesthat “on-site

inspectionof recordsandwritten orverbalrequestsfor copiesof recordswill generally

occurat reasonabletimes andbe reasonablein scopein nature,”thequalifier,

“generally,” meansthat CWLP mayreceivea requestfor informationwith which it

cannotcomply during thespanofan inspector’svisit. SeeResponsivenessSummaryat

p. 18 (emphasisadded). This is ofparticularconcernwherethe recordsrequestedarein

electronicformat,giventhevastamountsofdatainvolved. For example,opacitydatais

collectedon a six-minutebasis,andeverysix minutesa new line ofdatais generated.

Recordsfor oneCOM for oneyearwould include84,480lines ofdata. CWLP doesnot

believethat thisamountofdatacould reasonablybe generatedin paperform duringthe

courseof an inspection.

43. CWLP doesnot object to providinghardcopiesof its electronicdata,

providedthat the requestfor suchdatais reasonablein scopeandgivesCWLP adequate

time to providethedocuments.CWLPwould suggestthat Condition5.6.2(b)be revised

so that all requestsfor printedmaterialswould be submittedin writing in accordancewith

Condition5.6.2(c). Sucha revisionwould allow CWLP to respondto an information

requestwithin 30 daysof therequestunlessit requestsadditionaltime.

C. Condition5.6.2(d): RetentionandAvailability of Records- Submittal of
InformationWithin 30 Days

44. Condition 5.6.2(d)providesasfollows:

For certainrecordsrequiredto bekeptby this permit as
specificallyidentifiedin the recordkeepingprovisionsin
Section7 ofthis permit,which recordsareabasisfor
controlpracticesorotherrecordkeepingrequiredby this
permit, thePermitteeshall promptly submita copy ofthe
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recordto the Illinois EPAwhenthe recordis createdor
revised. Forthis purpose,the initial recordshall be
submittedwithin 30 daysof the issuanceofthis permit.
Subsequentrevisionsshallbe submittedwithin 10 daysof
thedatethePermitteebeginsto rely upon the revised
record.

45. CWLPobjectsto thisconditionon thegroundsthat theterm “initial

record,”asusedin thiscondition,is vagueandambiguous.As CWLP readsthe term

“initial record” in thiscontext,it refersto the initial submittaloftherecordsrequiredto

bereportedpursuantto the following Conditions:7.1.9(c)(ii), 7.2.9(c)(ii),7.3.9(b),

7.4.9(b)(iii),7.S.9(b)(iii),7.6.9(b)(iii) and7.7.9(d)(ii). Anotherpossibleinterpretationis

that the term“initial record” refersto blank formsthat would beusedto record the

informationrequiredto be reportedpursuantto theabove-referencedconditions.

46. To theextentthat CWLP’s interpretationof the term“initial record” is

correct,CWLP objectsto this conditionbecausetherequirementin this conditionthat

CWLP submitan “initial record”within 30 daysofthe effectivedateofthepermit would

be unduly burdensomeandwould violateCWLP’s dueprocessrights.

47. Pursuantto CWLP’s interpretationofCondition 5.6.2(d),CWLP would be

requiredto providetheAgencywithin 30 daysofthePermit’seffectivedatethe

following records:(1) recordsof establishedcontrolmeasuresfor its coalhandling,coal

processing,fly ashhandling andlimestoneandgypsumhandingequipment;(2) detailed

recordsdemonstratingcompliancewith emissionlimitationsfor theenginesat the

facility; and(3) recordsdemonstratingthe upperboundofthe95%confidenceinterval

(using a normaldistributionand 1-minuteaverages)foropacity measurementsfrom each

of theboilers.SeeConditions7.1.9(c)(ii),7.2.9(c)(ii), 7.3.9(b),7.4.9(b)(iii), 7.5.9(b)Øii),
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7.6.9(b)(iii)and 7.7.9(d)(ii). As discussedfurtherbelow,CWLP objectsto the

recordkeepingrequirementsfor opacity for otherreasons.Evenif CWLP did not object

to theserecordkeepingrequirements,however,Condition5.6.2(d)would beunduly

burdensomegiventheamountof materialrequestedand theshort timeperiod.”

48. CWLP alsoobjectsto this conditionbecauseit violatesCWLP’s right to

dueprocessin that it requiresactionto be takenbeforeCWLP hashadtheopportunityto

exerciseits statutoryright to appeal. 415 ILCS 5/40.2. TheAct andtheBoard’srules

allow permittees35 daysin which to appealconditionsofa permit to whichtheyobject,

andthat periodmaybe extendedto 90 daysundercertaincircumstances.See35 Ill.

Admin. Code§ 105.302(e).The requirementto submitan“initial record”within 30 days

of thePermit’seffectivedateimpairsCWLP’s ability to exerciseits right to appeal,

ostensiblyforcing CWLP to violate this conditionand theconditionswhich referenceit

in orderto seekreviewofthePermit throughthis Petition.

49. Moreover,becausetheeffectivedateofthePermitappearsto be

contemporaneouswith thedateof issuance,CWLP hadno opportunityto seekrelief from

this conditionprior to its taking effect. SeesupraParagraph28.

SO. For all theabovereasons,Condition 5.6.2(d)deniesCWLP dueprocess

andis thereforeunconstitutional,unlawful, andan arbitraryandcapriciousexerciseofthe

Agency’spermittingauthority. CWLP requests,therefore,that thedefinition of “initial

record”be clarified andCondition 5.6.2(d)berevisedto eitherdeletethe30-day

‘‘In this instance,the timeframein which CWLPmustsubmitthe requestedmaterialis evenshortergiven
thatCWLP did not receivenotice thatthePermithadbeenissueduntil four daysafter the issuance-date
See MurrayAffidavit (Exhibit H).
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reportingrequirementor to provideareasonabletime periodfor submittalofinformation

to theAgency. CWLP furthercontestsConditions7.1.9(c)(ii),7.2.9(c)(ii),7.3.9(b),

7.4.9(b)(iii),7.5.9(b)(iii), 7.6.9(b)(iii) and7.7.9(d)(ii) to theextentthey requirereporting

pursuantto Condition5.6.2(d).

HI. SECTIONS7.1 AND 7.2: BOILERS

A. Conditions 7.1.3(b)(iii), 7.2.3(b)(iii), 7.1.9(1)and 7.2.9(0:12
Applicability Provisions - Start-up Related RecordkeepingProvisions

51. Conditions7.1.3(b)and7.2.3(b)setforth start-up requirements for Units

7,8,31 and 32 andUnit 33, respectively,andConditions7.1.9(f) and7.2.9(f) setforth

therespectiverecordkeepingrequirementsfor start-ups.CWLP objectsConditions

7.1.3(b)(iii) and7.2.3(b)(iii) to theextentthat theseconditionsrequiredCWLP to comply

with the recordkeepingrequirementsof 7.1.9(g)and7.2.9(g),respectively.Conditions

7.1.9(g)and7.2.9(g)arenot applicablerecordkeepingrequirementsfor start-ups.These

recordkeepingrequirementsapplyto malfunctionsandbreakdowns.The recordkeeping

provisionsapplicableto start-uparesetforth in 7.1.9(f)and7.2.9ffl.

52. CWLP alsoobjectsto portionsof Conditions7.1.9(f)and7.2.9(f).

Specifically,CWLP objectsto Conditions7.1.9ffl(ii)(C) and 7.2.9(f)(ii)(C)andto

Conditions7.1 .9(f)(i) and7.2.9(f)(i). Conditions7.1 .9(f)(ii)(C) and7.2.9(f)(ii)(C)

respectivelyprovidethat additionalrecordkeepingrequirementsaretriggeredwhenthe

2 Theboilersat CWLP’s Stationshavebeenseparatedinto two Permit sectionsbecauseUnit 33 is the only

unit subjectto theNew SourcePerformanceStandards(“NSPS”) for FossilFuelFired SteamGenerators
for which Constructionis CommencedafterAugust17, 1971, (40C.F.R. § 60.40et. seq.). WhereCWLP
objectsto conditionsthat are commontothe Units 7, 8, 31 and32, whichare addressedin Section7.1, and
Unit 33, which is addressedin Section7.2, CWLPhasaddressedthoseobjectionsin a singlecomment. In
somecases,CWLP’s commentsareuniqueto Units7,8,31and32 or Unit 33. In thoseinstances,the
commentsareaddressedseparately.
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start-upofaboilerexceedsfourhoursfor Units 7, 8, 31 and32 andeight hoursfor Unit

33. Conditions7.1 .9(f)(i) and7.2.9(f)(i) requireCWLPto maintainrecordsofeach

boiler’s start-upprocedures,including an estimateof bothtotal andexcessopacityand

emissionsofPM andCO during typical start-ups. CWLP addresseseachofthese

objectionsin turn.

53. First, CWLP objectsto Conditions7.1 .9(f)(ii)(C) and7.2.9(f)(ii)(C), asthe

periodsoftime allowedbeforethestart-uptriggersadditionalrecordkeeping

requirements,four and eight hours,respectively,areunreasonable,impractical,andan

arbitraryandcapriciousexerciseof theAgency’sauthority. In draftsofthePermit, the

Agencyhadincludedlongerperiodsof time for start-upof theboilersbeforethe

additionalrecordkeepingrequirementsof Conditions7.1 .9(f)(ii)(C) and7.2.9(f)(ii)(C),

respectively,aretriggered. The draft permit datedJune9, 2003 includedperiodsof 16

hoursfor Units 7, 8,31,and32, and11 hoursfor Unit 33; theJuly 2005draft and the

final Permitreducedthoseperiodsfurther to four hoursfor Units 7, 8, 31, and32, and

eight hoursfor Unit 33. CWLP objectedto the timeperiodsin thedraft permitson the

basisthat theyprovidedan insufficient time for start-upof a coldboiler,which cantake

36 hours. Thus,the additionalrecordkecpingrequirements,presumablyintendedto take

effect only in extraordinarycircumstances,would be triggeredby most,if not all,

ordinary start-ups. CWLPinitially proposedin its commentsthat the time period

triggering additionalrecordkeepingrequirementsunderboth Conditions7.1.9(f)(ii)(C)

and7.2.9(f)(ii)(C) besetat 27 hours. WhentheAgencyfurtherreducedthe timeperiod

in theJuly 2005draft, CWLP, in an effort to arriveat a reasonablepermitterm, suggested
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thattheAgencyrequireadditionalrecordkeepingafter 16 hoursinto a start-upfor Units

7, 8, 31 and32, and11 hoursfor Unit 33.

54. In issuingthe final Permit, theAgencyignoredthesecomments,aswell as

theoperatingrealitiesofcoal-firedboilers,offering no explanationfor the reductionof

theallowablestart-upperiod. In theResponsivenessSummary,theAgency statedthat“if

start-updoesnotprogressin a timely mannerto operationin compliancewithapplicable

standards(generally,fourhoursfor boilersratedat200 MW or less,six hoursfor boilers

ratedat 200 MW to 400 MW, andeight hoursfor boilersratedat 400MW or

greater)...furtherrecordsarerequired.” SeeResponsivenessSummaryat p. 7 (emphasis

added). Thereare,however,no “applicablestandards”for boiler start-uptimes contained

in theBoard’srules, andthereis no basisin applicablelaw or regulationfor establishing

different times for start-upandfor themaintenanceofrecordsfollowing an unusualstart-

up basedon thesizeof a particularboiler. Therefore,Conditions7.1 .9(f)(ii)(C) and

7.2.9(f)(ii’)(C) shouldbe deletedon the groundsthat theyarearbitrary,capriciousand

unduly burdensome.

55. Moreover,theseconditionsshouldbe deletedfrom thePermitbecausethe

Agencydid not havethe authorityto includethemin thePermit in the first place. The

provisionsin theBoard’srulesallowing for operationof a CAAPP sourceduring start-up

arelocatedat 35 III. Admin. CodePart201, SubpartI. Theseprovisions,specifically

§ 201.149,givethepermitteetheability to requestcertainstandardsandconditionsthat,

if followed, provideanaffirmative defenseagainstenforcementactionsin theeventthat

an otherwiseapplicableemissionlimitation is exceededduring start-up.Although CWLP

did requestsuchstandardsandconditionsin its CAAPPpermit applications,asstated
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above,the rulesdo not limit thelengthof time allowedfor start-up. The Agencycited35

Ill. Admin. Code§ 201.263astheregulatorybasisfor Conditions7.1.9Wand7.2.9W;

yet, this sectiondoesnot addressstart-upat all. Instead,it is limited in its scopeto

recordsandreportsrequiredfor operationduring malfunctionandbreakdown,where

thereareexcessemissions.The additional statutoryprovisionscited asthebasisfor these

Conditionsare§~39.5(7)(a)and(b), which alsodo not containspecificprovisions

concerningrecordsto be maintainedduring start-up. Therefore,onemustconcludethat

therecordsrequiredunderConditions7.1.9(f)and7.2.9(f)arethe resultofgap-filling

andarelimited to what is necessaryto assurecompliancewith emissionslimits. See

AppalachianPowerCo., 208 F.3dat 1028.

56. If the inclusionofthe respectivefourhourandeighthourtimeperiods

beforeadditionalrecordkeepingis requiredis a resultof theAgency’sgap-filling

authority,it is an invalid exerciseofthat authority. CWLP doesnotbelievethat thereis

anybasisfor requiringadditionalrecordkeepingfor start-upswherethestart-upis being

undertakenin accordancewith CWLP’s procedures.CWLP is alreadyrequiredto

provideinformationregardingstart-ups,including whentheyoccurandhow long they

last, in Conditions7.1 .9ffl(ii)(A) and7.2.9(f)(ii)(A). In addition,Conditions

7.1.9(f)(ii)(B) and7.2.9(f)(ii)(B) requireinformationrelatingto start-up,includingS02,

NOx, andopacityduring start-up.The additionalinformationrequiredunderConditions

7.1.9(f)(ii)(C) and7.2.9(f)(ii)(C) addnothingthat would aid in enforcementor furtherthe

purposesoftheAct. Therefore,theseconditionsareunlawful.

57. CWLP alsoobjectsto Conditions7.1 .9(f)(i) and7.2.9(f)(i) to theextent

thoseconditionsrequireCWLP to provideestimatesof PM andCO emissions.
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Specifically, boththeseconditionsrequireCWLP to provide“an estimateof bothtotal

andexcessopacityandemissionsof PM andCO during typical start-up(s)of eachboiler,

with supportinginformationandcalculations,”andConditions7.1.9(f)(ii)(C)(V) and

7.2.9W(ii)(C)(V) both requireCWLP to provide“estimatesof themagnitudeof

emissionsofPM andCO duringthestart-up,includingwhetheremissionsmayhave

exceededany applicablehourly standard,aslisted in [Condition 7.1.4or 7.2.4,as

appropriate.]” Compliancewith theseconditionsis impossible,and therefore,these

conditionsarearbitraryandcapricious. NeitherCWLP, norany othersource,hasthe

ability to measurethemagnitudeofPM orCO emissionsatany time otherthanduring

stacktesting. Obviouslyit would beunreasonableto requireCWLP to engagein

continuousstacktestingto recordPM andCO emissions;yet, this is preciselywhatthe

Agencyappearsto requirein Conditions7.1.9(f)(i) and7.2.9W(i).

58. Forall oftheabovereasons,CWLPrequeststhat thecontested

recordkeepingprovisionsofConditions7.1 .9(1)0),7.2.9(f)(i), 7.1 .9(f)(ii)(C) and

7.2.9W(ii)(C)bedeleted.

59. CWLP alsoobjectsto Conditions7.1.10-2(a)(i)(D) and 7.2.10-2(a)(i)(D),

which addressthecontentsof quarterlyreportsfor the respectiveunits, to theextentthat

thequarterlyreportsmustincluderecordsrequiredby Conditions7.1 .9(f)(ii)(C) and

7.2.9(t)(ii)(C). As notedabove,Conditions7.1 .9(f)(ii)(C) and7.2.9W(ii)(C)areunlawful

permit conditions; therefore,the reportingrequirementsin Conditions7.1.10-2(a)(i)(D)

and7.2.10-2(a)(i)(D) arealsounlawful to theextentthey referbackto and require

compliancewith thecontestedreportingrequirements.
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B. Conditions 7.1.3(c),7.2.3(c),7.1.9(g),7.2.9(g),7.1.10-3(a),and 7.2.10-3(a):

Applicability Provisions - Malfunction and Breakdown

60. Conditions7.1.3(c)and7.2.3(c)containthe requirementsapplicableto

operationsduring a malfunctionor breakdown.Conditions7.1.9(g)and7.2.9(g)contain

the associatedrecordkeepingrequirements.CWLP objectsto Condition7.1 .3(c)(iii) and

7.2.3(c)(iii) to theextentthat theseconditionsrequirecompliancewith the recordkeeping

provisionsof7.1.9(h)and7.2.9(h),respectively.Condition7.1.9(h)and7.2.9(h),

however,containAcid Rainrequirements.The recordkeepingrequirementsapplicableto

malfunctionsandbreakdownsarecontainedin 7.1.9(g)and7.2.9(g).

61. CWLP objectsto the reportingrequirementscontainedin Conditions

7.1.10-3(a)and7.2.10-3(a)andto portionsofthe recordkeepingprovisionsin Conditions

7.1.9(g)and7.2.9(g). CWLPaddresseseachoftheseobjectionsin turn.

62. Conditions7.1.10-3(a)(i)and(ii) and7.2.10-3(a)(i)and(ii) provide as

follows:

i) ThePermitteeshall immediatelynotify the Illinois EPA’s Regional
Office, by telephone(voice,facsimileorelectronic)for eachincidentin
which theapplicablePM emissionstandard[Condition7.1.4(b)or
7.2.4(b),asapplicable]couldbe exceededor in which theopacity from a
unit exceeds30 percentfor five or more6-minuteaveragingperiods
unlessthePermitteehasbeguntheshutdownof theaffectedboilerby such
time. (Otherwise,asrelatedto opacity,if opacityduring an incidentonly
exceeds30 percentfor no morethanfive 6-minuteaveragingperiods,the
Permitteeneedonly reportthe incidentin thequarterlyreport, in
accordancewith [Condition7.1.10-1(b)and7.1.10-2(d)or Condition
7.2.10-1(b)and7.2.10-2(d),as appropriate]).

ii) Uponconclusionofeachincidentin which theapplicablePM
emissionstandardmayhavebeenexceededor in which exceedancesof
theopacitystandardis two hoursormorein duration,thePermitteeshall
submita follow-up reportto the Illinois EPA, ComplianceSectionand
RegionalOffice, within 15 daysthat includes: a detaileddescriptionof
theincidentandits cause(s);anexplanationwhy continuedoperationofan
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affectedboiler wasnecessary;thelengthoftimeduring which operation
continuedundersuchconditions,until repairswerecompletedor the
boiler wastakenout ofservice;adescriptionofthemeasurestakento
minimizeandcorrectdeficiencieswith chronology;andadescriptionof
thepreventativemeasuresthat havebeenandarebeingtaken.

63. As notedin Paragraph57, supra,thereis no provenorcertified

methodologyfor measuringPM emissionsotherthanthroughstacktesting. Accordingly,

theAgency,throughthesepermit conditions,is essentiallyrequiringCWLP to guess

whetheran incidentcouldcauseaPM exceedance,immediatelyreportthe incidenteven

thoughCWLP hasno proofthat therehasbeenan exceedanceofan emissionstandard,

andsubmita detailedfollow-up report 15 dayslater. This is an arbitraryandcapricious

requirement,as CWLP cannotbeexpectedto determinewhethertherehasbeena PM

exceedanceif thereis no way to determineaccuratelythemagnitudeof PM emissions.

64. CWLP alsoobjectsto theseconditionsto theextentthat they require

“immediate” reporting. In its ResponsivenessSummary,theAgencystatesthat the term

“immediately”embodiesasenseof importanceto theAgency,“which is to require

reportingbut not to the detrimentofactionsto respondto a malfunction/breakdown

incident.” ResponsivenessSummaryat p. 27. Evenwith theAgency’sexplanation,

CWLP still believesthat theuseofthe term“immediately” in thisconditionis vague,and

the requirementthat incidentsbe reported“immediately” is arbitrary,capriciousand

unduly burdensome.Immediatereportingwould not enableCWLPto fully investigatean

incidentto determineif thereis just amonitoringmalfunction. It hasbeenCWLP’s

experiencethat opacity monitorscananddo sometimesreporterroneousdata. For

example,monitormisalignmentcausedby ductexpansionorcondensationbuildup on the

lenscanresult in erroneousreadings.
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65. Moreover,aswritten, theseconditionsexceedtheAgency’sauthority to

gap-fill. Becausethereis no reasonableway to determine,outsideof stacktesting,

whetheraPM exceedancehasoccurred,Conditions7.1.10-3(a)(i)and(ii) and7.2.10-

3(a)(i) and(ii) do notprovideany additionalinformationnecessaryto assurecompliance

with thePermit. As thecourtstatedin AppalachianPowerCo., an agency’sauthorityto

gap-fill in Title V permitsis limited to whatis necessaryto assurecompliancewith

emissionslimits. SeeAppalachianPowerCo., 208 F.3dat 1028. TheAgencyhasnot

providedanybasisfor requiringCWLP to reportpotentialexcessPM emissionswhenit

is unknownwhetheran emissionexceedancehasactuallyoccurred. Indeed,in the

ResponsivenessSummary,theAgencystatedthat powerplants“routinely operatefor

long periodsof timewithout excessemissionsdueto malfunctions/breakdowns”and

“readily correctincidentsin which excessemissionsoccur.” SeeResponsiveness

Summaryat p. 24. Given theAgency’spronouncements,it is unclearwhy the reporting

requirementsin theseconditionsarenecessaryto ensurecompliance.

66. CWLP furtherobjectsto Conditions7.1.10-3(a)(i) and7.2.10-3(a)(i). In

bothof theseconditions,theAgencyhasdeletedtheword “consecutive”asa triggerfor

reportingopacityandpotential PM exceedancesduring an“incident” in the final version

ofthePermit. In theversionsofthedraft permit prior to theJuly 2005draft, CWLPwas

requiredto notify the Agencyif “theopacity from a unit exceeds30 percentfor five or

moreconsecutive6-minuteaveragingperiods”(emphasisadded). Theword

“consecutive”is critical in thecontextoftheseconditions,andits deletionchangestheir

scopeandapplicability. Random,intermittentexceedancesof theopacity limitation do

not necessarilyconstituteamalfunctionorbreakdown“incident,” while aprolonged
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periodofopacityexceedancecouldpossiblyindicatesuchan “incident.” Despitethis

cleardistinction,theAgencyprovidedno explanationfor thedeletionoftheword

“consecutive”from theseconditions. Indeed,theAgencyin its Responsiveness

Summarysuggeststhat the termconsecutiveshouldbeincludedin theseconditions. See

ResponsivenessSummaryatp. 8 (“In thecaseof a malfunction/breakdown,sourcesshall

notify theAgencywhere theapplicablePM emissionsstandardcouldbeexceededor

wheretheopacity from the boilerexceedsormayhaveexceededtheapplicablelimit for

morethanfive consecutive6-minuteaveragingperiods.”). CWLP requeststhat theword

“consecutive”be addedbackinto theseconditions.

67. CWLP alsoobjectsto Conditions7.1 .3(c)(iii) and7.2.3(c)(iii) to theextent

that theseconditions requirecompliancewith Conditions7.1.10-3(a)and7.2.10-3(a),

respectively,andto Conditions7.1.9(g)and7.2.9(g)to the extentthat theseconditions

requiremaintenanceof recordsdemonstratingcompliancewith Conditions7.1.10-3(a)

and7.2.10-3(a),respectively.CWLP furtherobjectsto Condition7.1.10-1(a)(i)-(ii),

7.2.10-I(a)(i)-(ii), 7.1.10-2(d)(iii) and7.2.10-2(d)(iii)(F)-(G) to theextentthat these

conditionsreferencenotificationandreportingrequiredby 7.1.10-3(a)and7.2.10-3(a).

As notedabove,Conditions7.1.10-3(a)and7.2.10-3(a)areunlawful permit conditions;

therefore,requirementsin Conditions7.1.3(c)(iii), 7.2.3(c)(iii), 7.1.9(g),7.2.9(g),7.1.10-

l(a)(i)-(ii), 7.2.10-l(a)(i)-(ii),7.1.10-2(d)Oii),and7.2.10-2(d)(iii)(F)-(G)arealso

unlawful to theextentthey referbackto andrequirecompliancewith thecontested

requirements.

68. CWLP alsoobjectsto Conditions7.1.9(g)(ii)(D)(I1I) and

7.2.9(g)(ii)(D)(I1I) to theextent that theyrequire“estimatesof themagnitudeof
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emissionsof PM andCO duringthe incident,as emissionsmay haveexceededany

applicablehourly standard.”Compliancewith theseconditionsis impossible,and

therefore,theseconditionsarearbitraryand capricious.As notedin Paragraphs57 and

63, supra,neitherCWLP, norany othersource,hastheability to measurethemagnitude

ofPM or COemissionsat any time otherthanduring stacktesting. Obviously it would

beunreasonableto requireCWLP to engagein continuousstacktestingto recordPM

emissions;yet, this is preciselywhattheAgencyappearsto requirein Conditions

7.1 .9(g)(ii)(D)(I11) and7.2.9(g)(ii)(D)(III).

C. Conditions7.1.9(b)(i),7.2.9(b)(i),7.1.9(g)(i), and7.2.9(g)(i):
Maintenance and Repair Logs

69. Conditions7.1.9(b)(i),7.2.9(b)(i),7.I.9(g)(i) and7.2.9(g)(i)require

CWLPto keeprepairandmaintenancelogs for eachoftheoperationsincluded in the

Permit. CWLPobjectsto theconditionsto theextentthat the term“log” is vagueand

ambiguous.CWLP notesthat in otherpermit conditionsthe term“log” is usedin

conjunctionwith the terms“records” or “files.” See,e.g.,Condition7.3.9(a). The

absenceof suchflexibility in thesetermssuggeststhat a specific log book is required.

CWLP maintainsmaintenanceandrepairrecordsfor its pollutioncontrol equipmentand

boilers. Theserecords,however,arenotmaintainedin a notebook.Someofthese

recordsaremaintainedelectronically. It is arbitraryandcapriciousfor theAgencyto

requiremaintenanceof a log book whensimilar recordsaremaintainedin a different

format. Accordingly, CWLPrequeststhat theseconditionsbe revisedto replacethe term

“log” with “records”or to add the term“records.”
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D. Conditions 7.1.6(a)and 7.2.6(a):Work Practices

70. Conditions7.1.6(a)and7.2.6(a)provideasfollows:

As partofits operationandmaintenanceof theaffected
boilers, thePermitteeshallperformformal “combustion
evaluation”on eachboileron atleastasemi-annualbasis,
pursuantto Section39.5(7)(d)oftheAct. These
evaluationsshall consistof diagnosticmeasurementsofthe
concentrationofCO in the flue gasoftheaffectedboiler,
with adjustmentsandpreventativeandcorrectivemeasures
for theboiler’s combustionsystemsto maintain
combustion.

71. CWLP objectsto theseconditionson severalgrounds. First, CWLP

objectsto theseconditionsbecausetheconditionsarenot requiredby applicable

regulationsandarenot necessaryto determinecompliancewith applicablerequirements.

With theinclusionoftheseconditionsin thePermit, compliancewith theCO standardis

now not only linked to theapprovedReferenceMethod, but to theperiodiccombustion

tune-upsaswell. The Title V PermitProgramwasneverintendedto createnew

regulatoryrequirements,but to clarify existing ones. Thecompliancemethodfor CO is a

stacktest. TheBoard’srulesdo not includea schedulefor COtesting,but thatdoesnot

authorizethe Agencyto requirecombustiontune-upsfor CO emissions.Theappropriate

responsewould be to requireregularstacktestingfor CO emissions- which thePermit

does. SeeConditions7.1.7(a)(iv),7.2.7(a)(iv). SeeAppalachianPowerCo., 208 F.3dat

1028. Moreover,maintainingcompliancewith theCO limitation hashistoricallybeena

work practiceofmaintaininggoodcombustionpractices.Thedesignofthe boilerand

thecontrolsystemsareprogrammedto operatetheboiler for themostefficientburningof

coaland,therefore,serveto minimize COemissions.If theboiler is operatingefficiently,

COemissionsshouldneverevenreachtheemissionlimitationcontainedin the Illinois
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rules. Indeed,the highest1-hourambientmeasureofCO in Springfield in 2003was 5.1

ppm;andthehighesteight-hourambientmeasurein Springfield was2.5ppm. Illinois

EnvironmentalProtectionAgency,Illinois AnnualAir Quality Report2003,TableB7, p.

57. Theone-hourstandardis 35 ppm,andtheeight-hourambientstandardis 9 ppm. 35

Ill. Admin. Code§ 243.123. As evidencedby the COlevelsreportedabove,it is a

remotepossibility at bestthat CWLP couldcontributeto an exceedanceof a CO ambient

standard.Whenlookingat themagnitudeof thedifferencebetweenobservedCO

concentrationsin the Springfieldareaandtheambientstandardsfor CO, thereis no basis

for requiringcombustiontune-upsin thepermit. As thecourtstatedin Appalachian

PowerCo., astateauthority’spowerto gap-fill in Title V permitsis limited to whatis

necessaryto assurecompliancewith emissionslimits. SeeAppalachianPowerCo., 208

F.3dat 1028. Accordingly, theseconditionsexceedtheAgency’sauthorityunderthe

Act.

72. Second,CWLP objectsto theseconditionsbecausecompliancewith them

would be unduly burdensome.In orderto comply with the“work practice”of

performing“diagnostictesting” that yieldsaconcentrationof CO,CWLP would be

requiredto purchaseandinstall or operatesomesortof portablemonitoringdeviceson its

boilers. As evidencedby COemissionsfrom the facility, thereis no rationalreasonfor

requiringthis expenditure.

73. Third, CWLPobjectsto theseconditionsbecausetheyarevagueand

ambiguous.The term“combustionevaluation”is not defined. Becausethis termis not

defined,it is unclearhowthesediagnostictestsareto be performedandwhatequipment

will be required. CWLP believesthat it will berequiredat a minimumto purchase
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portableCO monitors,but eventhen,it is not sureof howthis evaluationis to be

performed.13

74. Fourth,the Agencyprovidedno reasonablebasisfor includingthese

conditionsin the final Permit. Theseconditionswerenot includedin the initial draft

permit datedJune9, 2003. Instead,theseconditionswerearbitrarilyaddedto thedraft

permit, datedJuly 2005. With no rationalbasisfor including theseconditions,they

shouldbe deletedon thegroundsthat theyarean arbitraryandcapriciousexerciseofthe

Agency’sauthority.

75. Finally, CWLP alsoobjectsto Conditions7.1.9(a)(vi)and7.2.9(a)(i)(B)

to theextentthat they requiremaintenanceofrecordsdemonstratingcompliancewith

Conditions7.1.6and7.2.6, respectively.Additionally, CWLPobjectsto Conditions

7.1.12(d)and7.2.12(d)to theextentthat they statethat compliancewith theCOemission

limitation is addressedby the requiredwork practicesof Conditions7.1.6(a)and7.2.6(a).

CWLPalsoobjectsto Conditions7.1.12(0and7.2.12(f)to theextentthat theystatethat

compliancewith thework practicesrequiredby Conditions7.1.6(a)and7.2.6(a)are

satisfiedby the recordkeepingrequirementsofConditions7.1.9and7.2.9. As noted

above,Conditions7.1.6and7.2.6areunlawful permit conditions; therefore,the

recordkeepingrequirementsin Conditions7.1.9(a)(vi)and7.2.9(a)(i)(B)andthe

complianceproceduresprovidedin Conditions7.1.12(f)and7.2.12(f)are alsounlawful

to theextentthey referbackto andrequirecompliancewith the contestedrequirements.

‘3 In its Responsiveness Summary, the Agency stated that it believes that these tune-ups are occurring at

most if not all plants. Responsiveness Summary at p. 33. CWLP, however, does not routinely conduct
such tune-ups pursuant to a procedure that measures CO emissions.
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E. Conditions 7.1.7(a)(ii) and 7.2.7(a)(ii): Testing Requirementsand Related
Recordkeepingand Reporting Requirements:Additional PM Testing

76. Conditions7.1 .7(a)(ii)and7.2.7(a)(ii)containcertainPM testing

requirementsapplicableto Units 7, 8, 31 and 32 andUnit 33, respectively.These

conditionsprovideasfollows:

PM emissionmeasurementsshall bemadewithin 90 days
of operatingan affectedboilerfor morethan30 hourstotal
in a calendarquarterat a loadt that is morethan2 percent
higherthanthegreatestloadontheboiler,during themost
recentsetof PM testson theaffectedboilerin which
complianceis shown[refer to Condition7.1.7(e)(iii)(D)or
7.2.7(e)(iii)(D),asapplicable],provided,however,that the
Illinois EPAmayuponrequestof thePermitteeprovide
moretimefor testing(if suchtime is reasonablyneededto
scheduleandperformtestingor coordinatetestingwith
seasonalconditions).

* For thispurpose,loadshall beexpressedin termsof
eithergrossmegawattoutputor steamflow, consistentwith
the form of the recordskeptby thePermitteepursuantto
[Condition 7.1.9(a)or7.2.9(a),as applicable].

77. CWLP objectsto theseconditionsto theextentthat they requirePM

testingwhena boileroperatesfor aperiodof time whenthe load is “more than2 %

higherthanthegreatestloadon theboiler duringthemostrecentstacktest.” Not only is

this testingrequirementarbitrary, capriciousandundulyburdensome,but it alsoexceeds

theAgency’sgap-filling authority asdefinedunderAppalachianPowerCo. See

AppalachianPowerCo., 208 F.3dat 1028. TheAgencyhasprovidedno basisfor this

testingrequirement,andit hasincludeddifferent testingthresholdsfor othercoal-fired

boilers. See,CAAPPPermit issuedto SouthernIllinois PowerCooperative,Application

No. 95090125,Condition7.1 .7(a)(ii) atp. 39 (containinga testingthresholdofmorethan
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5 percenthigherthanthegreatestloadon theboilerduring themostrecentsetof PM

tests).14

78. Additionally, this testingrequirementis notnecessaryto ensure

compliancewith PM emissionslimitations. Therearc manyfactors,bothmechanicaland

climatic, suchas wetcoalfrom heavyrains,that influencethemaximumgenerationof a

unit on a givenday. As theseunitscanbe consideredsmall in relationto othercoal-fired

units within the industry, anyadverseconditionat the time ofthe initial PM stacktesting

could restrict,albeittemporarily,themaximumgrossgenerationby morethan2% of its

potentialmaximumgeneration.This hasa morepronouncedeffect on thesmallerunits

operatedby CWLP. Forexample,the2% deviationfrom the Lakesideunitsat maximum

generationis lessthan 1 MW, which is easilywithin thenormal fluctuationof theunits’

maximumavailablegenerationdependingon conditions. Whendiscussingthis condition

in its ResponsivenessSummary,theAgencystatesthat these“extra” testsarerequiredif

theboiler is operatedat “significantly greaterload” thanthe load during thepreviousPM

test. ResponsivenessSummaryatp. 29. TheAgencyfurtherstates:“whereemissions

arcwell within theapplicableemissionslimit andtheboiler operatesat only aslightly

higherloadsuchextratestingmaynotbe worthwhile,but that determinationwould be

bestmadeon a case-by-casebasis.” Given that a 2% increasein loadat CWLP’s plants

mayonly be a 1 MW difference,it is difficult to understandwhy suchtestingis

necessary,especiallysincethePermitalreadyrequiresperiodicstacktestsfor PM

emissions(Conditions7.1 .7(a)(i)and(iii); 7.2.7(a)(i)and(iii)). As the courtstatedin

~ The cover page and Section 7.1.7 from Southem Illinois Power Cooperative’s CAAPP permit is attached

hereto as Exhibit .1.
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AppalachianPowerCo., astateauthority’spowerto gap-fill in Title V permits is limited

to what is necessaryto assurecompliancewith emissionslimits. SeeAppalachianPower

Co., 208 F.3dat 1028. In this instance,theadditionaltestingrequirementsof Conditions

7.1.7(a)(ii) and 7.2.7(a)(ii)arenotnecessaryto assurecompliancewith the PM

limitations. Accordingly,theseconditionsexceedtheAgency’sauthorityundertheAct.

79. If theseconditionswere to remainunchanged,therewould exist thevery

realpossibility that attemptsto schedulestacktestsat themaximumpossiblegeneration

would beunsuccessful,andthe resulting retestof theunits(asgrossgenerationinches

abovetherecordedtest loadduring thequarterdue to normalfluctuations)would not

indicateincreasedemissions.

80. Dueto thesmall size oftheunits coveredby this condition,CWLP

requeststhat bothof theseconditionsberevisedsuchthat additionalPM testingwould

only be requiredin theeventofa generationincreaseof greaterthan4 MW.

81. CWLP alsoobjectsto Conditions7.1 .7(a)(iv)(B)and7.2.7(a)(iv)(B),

which requireCO testingin conjunctionwith PM testingconductedin accordancewith

7.1 .7(a)(ii) or (iii) and7.2.7(a)(ii)or (iii), respectively.As notedabove,Conditions

7.1.7(a)(ii) and7.2.7(a)(ii)areunlawful permit conditions;therefore,thereferencesto

thoserespectiveconditionsin 7.1 .7(a)(iv)(B)and7.2.7(a)(iv)(B),respectively,arealso

unlawful to theextentthey referbackto andrequiretestingin conjunctionwith the

contestedPM testingrequirements.
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F. Conditions 7.1.7(b)(iii) and 7.2.7(B)(iii): Testing Requirementsand
RelatedRecordkeepingand Reporting Requirements: Method 202
Testing

82. In additionto Conditions7.1 .7(a)(ii) and7.2.7(a)(ii),CWLP alsoobjects

to Conditions7.1.7(b)(iii) and7.2.7(b)(iii). Theseconditionscontaina listing of the test

methodsand proceduresto beusedin stacktests. Includedin this list of testmethodsis

Method202 for PMIO testing. Theseconditionsalso includethe following note:

Measurementsof condensablePM arealsorequiredby U.S.
EPA Method202 (40 C.F.R.Part51, AppendixM) or other
establishedtestmethodapprovedby the Illinois EPA,
exceptfor a testconductedprior to issuanceof thispermit.

CWLP objectsto the inclusionofarequirementin thePermit that it testPM1O

condensables.Sucha requirementis beyondthescopeofthe Agency’sauthority

pursuantto § 39.5(7)(a),(b) and(d) oftheAct, as suchtestingis not an“applicable

requircment.”

83. As statedabove,CWLPdoesnotcontesttheAgency’sability to collect

technicaldatapursuantto § 4(b) oftheAct.’5 SeesupraParagraph36. CWLP, however,

disagreeswith theAgency’sstatementin theResponsivenessSummarythat “the

requirementfor usingboth Methods5 and202 is authorizedby § 4(b) of the

EnvironmentalProtectionAct.” ResponsivenessSummaryatp. 18. CWLP doesnot

believethat this sectionmakestestingfor PM1Ocondensablesan “applicable

~ § 4(b) provides that “[t]he Agency shall have the duty to collect and disseminate such information,
acquire such technical data, and conduct such experiments as may be required to carry out the purposes of
this Act, including ascertainment of the quantity and nature of discharges from any contaminant source and
data on those sources, and to operate and arrange for the operation of devices for the monitoring of
environmental quality.” 415 ILCS 5/4(b).
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requirement”for CAAPPpurposes.While under§ 4(b) oftheAct, theAgencycould

requestthat CWLP conductanemissiontestfor PM10 condensableson oneormoreof

its units, the scopeof § 4(b) doesnot extendto requiringemissiontestingfor

condensablesin perpetuitypursuantto a CAAPPpermit.

84. Thepurposeof a CAAPPpermit is to incorporateall ofthe requirements

applicableto a sourcein oneplace. The~pplicablerequirementsfor CWLP’s Units 7, 8,

31, 32, andUnit 33 arefoundin 35111.Admin. CodePart212, SubpartE, entitled

“ParticulateMatterEmissionsfrom Fuel CombustionEmissionUnits.” In additionto the

PM requirementscontainedin 35 Ill. Admin. CodePart212, SubpartE, Unit 33 is also

subjectto theNSPS,entitled “StandardsofPerformancefor FossilFuel FiredGenerators

for Which Constructionis CommencedafterAugust 17, 1971.” 40 C.F.R. § 60.40et seq.

Themeasurementmethodfor PM, referencingonly Method5 orderivativesof MethodS,

is foundat 35 Ill. Admin. Code § 212.110. This sectionoftheBoard’srulesappliesto

CWLP’s plant. Additionally, theNSPSstandardapplicableto Unit 33 lists Method 5 and

its derivativesastheapplicabletestmethodfor testingPM undertheNSPS. 40 C.F.R.

§ 60.46(b)(2).

85. TheBoard’sPM regulationsarestructuredsuchthat PM1O requirements

apply to identifiedsourceslocatedin thePMIO nonattainmentareas.Themeasurement

methodfor PMIO is foundat 35 Ill. Admin. Code§ 212.108,entitled “Measurement

Methodsfor PMIO EmissionsandCondensiblePMIO Emissions.”6 This section

‘~The term “condensable” is spelled differently in the Permit and in the Board’s rules. To be consistent

with the permit, CWLP has incorporated the spelling used in the Permit in its Petition.
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referencesboth Methods5 and202, amongothers; however,no suchrequirementsapply

now orhaveeverappliedto theCWLP’s Dalimanor LakesideStations,asthe Stations

arenot locatedin aPMIO nonattainunentarea.t7 In its ResponsivenessSummary,the

Agencyattemptedto expandtheapplicability oftestingusing Method202, stating:

“Significantly, theuseof ReferenceMethod202 is not limited by geographicareaor

regulatoryapplicability.” ResponsivenessSummaryatp. 18. TheAgency,however,

concededin theResponsivenessSummarythat Method202 is not anapplicable

requirement:

The inclusionofthis requirementin theseCAAPPpermits,
which relatesto full andcompletequantificationof
emissions,doesnot alterthetestmeasurementsthatare
applicablefor determiningcompliancewith PM emissions
standardsandlimitations,which generallydo not include
condensablePM emissions.In addition,sincecondensable
PM emissionsarenot subjectto emissionstandards.

ResponsivenessSummaryat p. 19. While theAgencyis correctthat Method202 is not

geographicallylimited, it is patentlyincorrectto statethat theuseof Method202 is not

limited by applicableregulations.The applicableregulationsclearlyconstraintheuseof

Method202 to PM nonattainmentareas.Therefore,thereis no basisfor theAgencyto

requirethat CWLP’s unitsbe testedpursuantto Method202, andanyattemptto do so

exceedstheAgency’sgap-filling authorityundertheAct. SeeAppalachianPower Co.,

208 F.3dat 1028.

17 In fact, as of September 2005, there are no more nonattainment areas for PM 10 in the state of Illinois.

See, 70 Fed. Reg. 55,541 and 55,545 (redesignating the McCook and Lake Calumet nonattainment areas to
attainment status).
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C. Conditions 7.1.9(c)(ii),7.2.9(c)(ii),7.2.9(c)(iii),7.1.9(c)(iii),7.1.10-
2(a)(i)(E), 7.2.10-2(a)(i)(E),7.1.1O-2(d)(v),7.2.10-2(d)(v), 7.1.10-3(a)(ii),
7.2.1O-3(a)(ii); 7.1.12(b)and, 7.2.12(b): Opacity as a Surrogate for PM
Emissions

86. Conditions7.1 .9(c)(ii) and7.2.9(c)(ii) both requireCWLPto maintain

recordsfor its boilersthat

“Identify theupperboundofthe95%confidenceinterval
(using a normaldistributionand 1 minuteaverages)for
opacitymeasurementsfrom theboilers,consideringanhour
of operation,within which compliancewith [the applicable
PM limitations] is assured,with supportingexplanationand
documentation,includingresultsofhistoric emissiontests.”

TheseconditionsfurtherrequireCWLPto reviewandrevisetheserecordsasnecessary

following performanceofeachsubsequentPM emissionteston the affectedboiler.

Copiesof theserecordsareto be submittedto theAgencyin accordancewith Condition

5.6.2(d).’8

87. CWLP objectsto theseconditionsfor numerousreasons.First, CWLP

objectsto theseconditionsbecausetheyarevague,ambiguousandunduly burdensome.

As an initial matter,thePermitdoesnotprovide specific,clearinstructionson howthe

95%confidencelevel is to be determined.In the ResponsivenessSummary,theAgency

statedthat sourcesarenot to determinea “theoretical” valuefor thelevel ofopacity that

might correlatewith compliance/noncompliancewith thePM standard.See

ResponsivenessSummaryatp. 42. Instead,theAgencystatedthat sourcesareto

“undertakea morepragmatictaskto evaluatethe rangeof opacityin which a boiler

normally operates.”Id. However,basedon a reviewof its existingopacitydataandPM

‘~CWLP has all ready objected to the submittal of the “initial record” in accordance with Condition
5.6.2(d). See supra Paragraph 44-50.
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stacktestingdata,CWLP hasbeenunableto find anycorrelationbetweenits PM

emissionsandopacity. Becausethedatareviewedby CWLP do not showanycorrelation

betweenopacity levelsandPM emissionsfrom CWLP’s units, anyapproachusedto

determinetheopacity level that correlatesto thePM emissionsstandardwould be, at

best, “theoretical,” andat worst,completelyarbitrary. Furthermore,becausethereis no

correlationbetweenPM emissionslevelsandopacity, CWLP believesit would be

impossibleto comply with Conditions7.1.9(c)(ii) and7.2.9(c)(ii), whichrequireCWLP

to determinethe level atwhich theycorrelate.This impossibilityof compliancemakes

theseconditionsunduly burdensome,andtheyshouldbedeletedfrom thePermit.

88. Second,the inclusionof aconditionrequiringCWLP to useopacityasa

surrogatefor PM emissionslevels is arbitraryandcapricious.As notedabove,CWLP

hasfoundno correlationbetweenPM emissionsandopacity. Furthermore,relyingon

opacityasa surrogatefor PM emissionslevelshastheperverseresultof penalizingthe

bestoperatingunits. If, for example,stacktestingon a unit resultsin PM emissionsof

0.02 lb/mmBtuandtheopacity duringthe testat the95th percentileconfidenceinterval is

2%,CWLP would be requiredto submitreportsstatingthat theunit mayhaveexceeded

thePM limit everytime opacityexceeds2%. This resultis clearlyunreasonable.

Moreover,for this reason,to theextentthat thesourcesarenotallowedto determinea

“theoretical”opacity thresholdbasedon existingstacktesting,theconditionscreatethe

absurdneedto performstacktestingunderabnormaloperatingconditionsin order to

generateresultsthat approachPM emissionslimits. In essence,CWLP would haveto

“detune”the units, or, in otherwords,operatetheboilersat lessthanoptimallevels, in

orderto pushtheboundsofcompliancewith thePM limit. As theAgencystatesin its
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ResponsivenessSummary,thereareanumberoffactorsthat caninfluencePM emissions.

SeeResponsivenessSummaryat p. 43. Varying thesefactorscanexponentiallyincrease

thepossiblenumberofnon-optimaltestingconditionsbeyondall reasonablebounds.

Although this is counter-intuitive,it appearsthat this testingat non-optimalconditionsis

necessaryto comply with conditionstreatingopacityasa surrogatefor PM emissions.

89. Finally, the inclusionoftheseconditionsexceedstheAgency’sauthority

underapplicablelaw. In the first instance,theseconditionseffectively createafalsely

low opacity limitation. In orderto avoid the implication that theremayhavebeenan

exceedanceof thePM limit, theopacity limit becomesthe level that is theupperbound at

the95th percentileconfidenceinterval in thePM testing. By including theseconditions,

theAgencyhascreateda new,substantivelimitation without havingcompliedwith the

Board’srulemakingprocedures.As thecourtnotedin AppalachianPowerCo., the

periodicmonitoringrequirementsoftheTitle V program,incorporatedin § 39.5(7)of the

Act, do notprovidetheAgencywith “a rovingcommissionto poreoverexistingState

andFederalstandards,to decidewhich aredeficientandto usethepermit systemto

amend,supplement,alterorexpandtheextentandfrequencyoftestingalready

provided.” AppalachianPowerCo., 208 F.3dat 1028. To theextentthat theAgency

believesthat theopacityrequirementscontainedin 35 Ill. Adm. CodePart212 are

insufficient,theyshouldproposearevisionof thoserules to theBoard.

90. Absenta revisedrule, thereis no basisfor this conditionin thepermit.

TheCAAPPpermit alreadycontainssufficient conditionsto demonstratecompliance

with applicablePM limitations. Thepermit containsperiodictestingrequirementsfor

PM. SeeConditions7.1 .7(a)(i)and (iii) and7.2.7(a)(i)and(iii). Periodicstacktesting
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accordingto theschedulein Condition7.1 .7(a)(iii) is sufficient to assurecompliancewith

thePM limit andsatisfytheperiodicmonitoringrequirementsof § 39.5(7)(d)(ii)ofthe

Act.

91. Additionally, the permitrequiresCWLPto maintaincertainrecords

concerningoperation,repairandmaintenanceofthe ESPson its units. The ESPson

CWLP’s unitsare sizedsuchthatPM emissionsarewell controlledandwell below the

regulatorylimitation. The recordsmaintainedpursuantto Condition7.1 .9(b)(iii) and

7.2.9(b)(iii)allow theAgencyto gaugewhethertheESPsarein goodoperatingorder. In

its ResponsivenessSummary,theAgencydismissedthe useofrecordsconcerning

operationofthe ESPsasamethodof ensuringcompliancewith PM limitations. The

Agencycitedthefact that theESPsarecomprisedof multiple fields andareaffectedby

electricalparameters(voltages)aswell as“the buildupof ashon thecollectingplates,

reentrainmentof ashduring rapping,variationin resistivityofthe fly ash,gradual

deteriorationofthe collectingplatesandbreakageof dischargewires” asa reason

essentiallyto discountthecontinuedoperationoftheESPsasa basisfor ensuring

compliancewith thePM emissionslimitations. SeeResponsivenessSummaryat p. 43.

TheAgency’sdismissalofthis suppositionis unfoundedandin apparentcontradictionof

the requirementsoftheCAAPPpermit issuedby theAgency. Indeed,Conditions

7.1.12(b)and7.2.12(b)bothprovide that compliancewith applicablePM emission

limitations is ensuredby the recordkeepingrequiredby 7.1.9and7.2.9. This required

recordkeepingincludesthemaintenanceof recordsconcerningoperationof theESPs.

CWLP believesthat thecurrentpermit conditionsrequiringperiodicstacktestingand the
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maintenanceof recordsconcerningthe operationandrepairof theESPsaresufficient to

demonstratecompliancewith PM limitations.

92. Forthe reasonsset forth above,Conditions7.1 .9(c)(ii) and7.2.9(c)(ii),

requiringCWLP to useopacityasan unreliableindicationofPM concentrations,are

unnecessary.Moreover, theAgencyhasnotprovidedany evidencethat suchstringent

conditionsarenecessaryto demonstratecompliancewith applicablePM limitations on

CWLP’s boilers. Indeed,theAgencyin its ResponsivenessSummarystatesthathistoric

emissiontestsindicatethat PM emissionsfrom coal-firedboilersarewell below

applicablestandardsandthat thereis no evidenceof noncompliancewith PM emission

limitations. SeeResponsivenessSummaryat p. 16. Basedon theAgency’sstatements,it

is difficult to understandwhy theseapparentlyunnecessaryconditionsareincludedin this

permit.

93. ThePermitalso containsnumerousconditionsthatreferenceConditions

7. 1 .9(c)(ii) or7.2.9(c)(ii)or whichwould implicitly requirecompliancewith those

conditions. Specifically,Conditions7.1 .9(c)(iii) and7.2.9(c)(iii) requiremaintenanceof

recordsof:

[E]achhourwhenthemeasuredopacityoftheaffected
boilerwasabovetheupperbound,asspecifiedabovein
Condition7.1 .9(c)(ii) or 7.2.9(u)(asapplicable),with date,
time, operatingcondition if start-up,malfunction,
breakdown,or shutdown,furtherexplanationofthe
incident,andwhetherparticulatematteremissionsmay
haveexceededthe limit ofapplicablePM limits with
explanation.

Conditions7.1.10-2(a)(i)(E)and7.2.10-2(a)(i)(E)requirerecordsmaintainedin

accordancewith Conditions7.1.9(c)(iii) and7.2.9(c)(iii), the requirementsof which are
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set forth immediatelyabove,be submittedwith thequarterlyreportsfor therespective

units. Conditions7.1.10-2(d)(v)(C)and(D) and7.2.10-2(d)(v)(C)requireCWLP to

providesummaryinformationconcerningopacityandPM exceedanceswith the quarterly

reports,which throughinferencewould concerncompliancewith Conditions7.1 .9(c)(ii)

or 7.2.9(c)(ii). Conditions7.1.10-3(a)(ii)and7.2.10-3(a)(ii)requirereportingwithin 15

daysfollowing operationduring a malfunctionor breakdownwherethePM standardmay

havebeenexceeded,which through inferencewould concerncompliancewith Conditions

7.1 .9(c)(ii) or 7.2.9(c)(ii). Finally, Conditions7.1.12(b)and7.2.12(b)statethat

compliancewith thePM limitations containedin thePermitwill be metthroughthe

recordkeepingrequirementsofConditions7.1.9and7.2.9,which againthroughinference

would concerncompliancewith Conditions7.1 .9(c)(ii) and7.2.9(c)(ii), respectively.

CWLP objectsto theabove-listedconditionsto theextent theseconditionsreferenceor

infer compliancewith Conditions7.1 .9(c)(ii) and7.2.9(c)(ii) respectively. As evidenced

above,Conditions7.1 .9(c)(ii) and7.2.9 (c)(ii) areunlawful permit conditions;therefore,

thereferencesto thoseconditionsin the recordkeeping,reportingandcompliance

conditionslisted in this paragrapharealsounlawful to theextentthey referbackto and

eitherexplicitly or implicitly requirecompliancewith thecontestedconditions.

H. Conditions7.1.5(b),7.1.1O-2(b)(i),7.1.1O-2(c)(i),7.1.1O-2(d)(i),and
7.1.1O-2(d)(iii)(Note): Monitoring andReportingPursuantto NSPS
Requirement for Units 7, 8,31 and 32

94. Condition7.1.5(b)ofthePermitprovidesasfollows:

Pursuantto 35 Ill. Admin. CodePart201.403(a),the
Permitteeis not subjectto the requirementsof35 Ill.
Admin. CodePart201, SubpartL for opacitymonitoring
becausethePermitteemustconductopacitymonitoringon
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theaffectedboilerin accordancewith theNSPSpursuantto

thefederalAcid Rainprogram.

While it is atypicalfor asourceto appealacondition that identifiesaregulationas non-

applicable,CWLP believesthat this conditionis in errorbecauseCWLP’s Units 7, 8,31,

and32 arenot subjectto an NSPS. Therefore,theseboilersare subjectto 35111.Admin.

CodePart201, SubpartL. Condition7.1.5(b)statesthat CWLP is requiredto conduct

opacitymonitoring in accordancewith theNSPSpursuantto the federalAcid Rain

program. TheAcid Rainprogram,however,doesnot subjectthesenon-NSPSboilersto

theNSPSprogram. Specifically,40 C.F.R. § 75.21(b) statesthatcontinuousopacity

monitoring shall be conductedaccordingto proceduresset forth in stateregulations

wheretheyexist. Recordkeepingfor theAcid RainProgramis addressedat40 C.F.R.

§ 75.57(f),andreportingfor theAcid RainProgramis addressedat40 C.F.R.§ 75.65.

NoneoftheseregulationsreferencetheNSPScontainedin 40 C.F.R.Part60.

Accordingly,CWLP requeststhat this conditionbe deleted.

95. TheAgency’smistakenbeliefthat CWLP’s Units 7, 8,31,and32 are

subjectto theNSPSwascarriedinto the reportingrequirementsof Condition7.1.10-2.

Specifically, Conditions7.1.10-2(b)ffl, 7.1.10-2(c)(i), and7.1.10-2(d)(i) requiresummary

informationon theperformanceoftheS02andNOx CEMSandCOMs, includinglhe

informationfor a “SummaryReport” specifiedby 40 C.F.R.§60.7(d). Additionally,

Condition7.1.10-2(d)(iii) includesthe following note:

BecausethePermitteeis subjectto the reporting
requirementsof theNSPS,40 C.F.R. § 60.7(c)and(d) for
theaffectedboiler for opacity,pursuantto the federalAcid
RainProgram,asincludedabove,thePermitteeis not
subjectto reportingpursuantto 35111.Admin. Code
201.405(35 III. Admin. Code201.403(a)).
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As discussedabove,CWLP’s Units 7, 8, 31, and32 arenot subjectto theNSPS

requirementsof40 C.F.R. § 60.7 throughthe federal Acid Rain Program. Accordingly,

thereis no applicablesummaryreportingrequirementfor theNOx andS02CEMs.

CWLP requeststhat Conditions7.1.10-2(b)(i) and7.1.10-2(c)(i) bedeleted. CWLP notes

that it is currentlysubmittingquarterlyexcessemissionreportsfor opacity in accordance

with 35 Ill. Admin. Code § 201.405. CWLP requeststhat thecitation in Condition

7.1.10-2(d)(i) be revisedto cite35 Ill. Admin. Code§ 201.405astheapplicable

requirementfor accuracyandthat thenoteincludedat theendofCondition7.1.10-

2(d)(iii) be deleted.

1. Conditions 7.1.1O-2(a)(iii) and 7.2.1O-2(a)(iii): Quarterly Operating
Reports

96. Conditions7.1.10-2(a)and7.2.10-2(a)concernthesubmittalof quarterly

operatingreports. Specifically,Conditions7.1.10-2(a)(iii) and7.2.10-2(a)(iii) containa

schedulefor submittalofthesereports. CWLP objectsto both of theseconditionson the

groundsthat theywould requiresubmittalofaquarterlyreportfor thequarterending

September30, 2005,essentiallyonly onefull day after issuanceof thePermit. As stated

in Paragraph29, supra,CWLP did not evenhave notice that the Permit had been issued

until October3,2005,severaldaysafterthe endofthe third quarterof2005. Because

CWLP hadno noticethat a quarterlyreportwould bedue,it did nothavetheopportunity

to collectandcompilethe informationrequiredto be includedin the report. Thus,

compliancewith theseconditions is impossible.

97. CWLP furtherobjectsto Condition7.2. lO-2(a)(iii) to theextentthat it

requiresCWLP to submitaquarterlyreportfor Unit 33 by October30, 2005. This
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requirementviolatesCWLP’s right to dueprocessin that it requiresactionto betaken

beforeCWLP hashadthe opportunityto exerciseits statutoryright to appeal. 415 ILCS

5/40.2. TheAct allows permittees35 daysin which to appealconditionsofthepermit to

which it objects,and that periodmaybe extendedto 90 daysundercertaincircumstances.

The requirementto submitaquarterlyreportwithin 30 daysofthePermit’seffectivedate

impairsCWLP in exercisingits right to appeal,ostensiblyforcingCWLP to violate this

conditionin orderto seekreviewof thePermit throughthis petition.

98. Moreover,becausethe effectivedateofthePermitappearsto be

contemporaneouswith thedateof issuance.SeesupraParagraph28. CWLPhadno

opportunityto seekrelieffrom theseconditionsprior to themtakingeffect. Accordingly,

theseconditions,to theextent that theyrequirethesubmittalofaquarterlyreportfor the

quarterendingSeptember30,2005, areunconstitutional.

J. Conditions7.1 .12(a)(ii)(D) and7.2.12(a)(ii)(D): Notificationof Reliance
on Section212.123(b)

99. Condition7.1.12(a)(ii) containsthe requirementsthatwould applyto

Units 7,8,31,and32 ifCWLP were to electto rely on 35111. Admin. Code§ 212.123(b).

This Sectionallows sourcesto have:

An opacitygreaterthan30 percentbut not greaterthan60
percentfor aperiodorperiodsaggregating8 minutesin any
60 minuteperiod,providedthat suchopaqueemissions
permittedduring any 60 minuteperiodshall occurfrom
only onesuchemissionunit locatedwithin a 305 m (1000
ft.) radiusfrom thecenterpoint ofanyothersuchemission
unit ownedoroperatedby suchperson,andprovided
furtherthat suchopaqueemissionspermittedfrom each
suchemissionunit shall belimited to 3 times in any 24
hourperiod.
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Specifically,Condition7.1 .1 2(a)(ii)(E) requiresCWLP to “notify the Illinois EPA atleast

15 daysprior to changingits proceduresassociatedwith relianceon 35 III. Admin. Code

§ 212.123(b),to allow theIllinois EPAto reviewthenewrecordkeepinganddata

handlingpracticesplannedby thePermittee.” Condition7.2.12(a)(ii) containssimilar

languageapplicableto Unit 33, namelytherequirementsthat would apply to Unit 33 if it

were to rely on 35 111. Admin. Code§ 212.122(b),which allows sourcesto have:

An opacitygreaterthan20 percentbut not greaterthan40
percentfor aperiodorperiodsaggregating3 minutesin any
60 minuteperiod,providedthat suchopacityemission
during any 60 minuteperiodshall occurfrom only onesuch
emissionunit locatedwithin a305 m (1000ft.) radius from
thecenterpointof any othersuchemissionunit ownedor
operatedby suchpersonandprovidedfurtherthat such
opaqueemissionspermittedfrom eachsuchfuel
combustionemissionunit shall be limited to 3 times in any
24 hourperiod.

100. CWLP objectsto Conditions7.1.12(a)(ii)(D)and7.2.l2(a)(ii)(D)to the

extenttheyrequire 15-daynotificationof an intentionto demonstratecompliancewith the

applicableopacityrequirementsin accordancewith 35 Ill. Admin. Code§ 212.123(b)and

§ 212.122(b),respectively.Neither§ 212.123(b)nor§ 212.122(b)contain any

requirementthata sourceseekingto complywith eithersectionsubmitthe 15-day

notification requiredby Conditions7.1.12(a)(ii)(E) and7.2.12(a)(ii)(E). Additionally,

theAgencyprovidesno rationalreasonwhy suchanotification is necessary.The

CAAPPpermit containsrecordkeepingandreportingrequirementsfor opacity. To the

extentthat thereis an opacitydeviation,whetherfrom § 212.122(a),§ 212.122(b),§

212.123(a),or § 212.123(b),it will be timely reportedpursuantto Conditions7.1.10-I for

Units 7,8,31and32 and7.2.10-I for Unit 33. Given theserequirements,the Agencyhas
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morethansufficientability to evaluateCWLP’s compliancewith opacity limitations,

particularly sinceCWLP’s unitsareequippedwith COMs.

101. Fortheabovereasons,CWLP requeststhat theConditions7.1.12(a)(ii)(D)

and7.2.12(a)(ii)(D)be deleted.CWLP additionallynotesthat asofthepermit issuance

date,it wasalreadyrelying on 35111.Adm. Code § 2 12.123(b)for Units 7, 8,31 and32

and35 III. Adm. Code § 212.122(b)for Unit 33. Therefore,to theextentthat these

conditionsarenot deletedfrom thePermit, CWLPbelievesthat it is not requiredto

submitnotificationsin accordancewith Conditions7.1.12(a)(ii)(D) and7.2.12(a)(ii)(D)

becauseit hasnot changedits proceduresassociatedwith relianceon §~212.123(b)and

2 12.122(b).

IV. SECTIONS 7.3, 7.4, 7.5, AND 7.6: COAL HANDLING EQUIPMENT,
COAL PROCESSING EQUIPMENT, FLY ASH EQUIPMENT, AND
LIMESTONE AND GYPSUM HANDLING EQUIPMENT’9

A. Conditions 7.3.4(c),and 7.3.6(a)(iii): Applicability of Emission
Standards (NSPS)

102. Condition7.3.4(c)providesthat CWLP’s coalhandlingoperationsthat

“are subjectto theNSPS,40 C.F.R.60, SubpartY, shall not exhibit 20 percentopacityor

greaterinto theatmosphere,pursuantto 40 C.F.R.60.252(c),exceptduring periodsof

start-up,shutdownandmalfunction,asdefinedin 40 C.F.R.60.2,pursuantto 40 C.F.R.

60.11(c)and60.252(c).”

~ Sections 7.3, 7.4, 7.5, and 7.6 of the Permit address coal handling, coat processing, fly ash, and limestone
and gypsum handling equipment. The conditions applicable to these operations are similar, and the
majority of CWLP’s objections to Permit conditions common to these units are the same. Accordingly,
where objections to permit conditions are the same across these emissions units, CWLP addresses the
objections together. CWLP has also noted unique objections to unit-specific conditions in this section.
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103. CWLP objectsto the inclusionofthis conditionin thePermitbecauseits

coal handlingoperationsarenot subjectto 40 C.F.R. Part60, SubpartY. Thecoal

handlingoperationsaddressedin Section7.3 ofthePermitdo not fall underthedefinition

of a “Coal PreparationPlant” set forth in 40 C.F.R. § 60.252. Under § 60.252,the term

“Coal PreparationPlant” is definedas“any facility (excludingundergroundmining

operations)whichpreparescoalby oneor moreof the following processes:breaking,

crushing,screening,wet ordry cleaning,andthermaldrying.” CWLP’s coalhandling

equipmentdoesnotbreak,crush,orscreencoal,but only hoistscoal from theunloading

areasto the respectiveboiler bunkers.Accordingly, theNSPScontainedin 40 C.F.R.

Part60, SubpartY doesnot apply to thecoalhandlingequipmentandshouldbe deleted

from thepermit.

104. In additionto Condition7.3.4(c),Condition7.3.6(a)(iii) alsoappliesonly

to equipmentto which theNSPSin 40 C.F.R.Part60, SubpartY apply. Thatcondition

prescribeswork practicesbasedon theNSPSregulations.See40 C.F.R. § 60.11(d).As

notedabove,40 C.F.R.Part60, SubpartY doesnot apply to CWLP’s coal handling

equipment;therefore,thework practicesderivedfrom that Subpartarenot applicableto

the coalhandlingequipmentandshouldbe deletedfrom thePermit.

105. CWLP furtherobjectsto Condition7.3.8(a),which containsinspection

requirementswhich referencecompliancewith 7.3.6(a);Condition7.3.9(b),which

requiresrecordsbe maintainedfor thecontrolmethodsbeingimplementedpursuantlo

Condition7.3.6(a);andCondition7.3.10(a)(ii),which requiresnotification oftheAgency

within 30 dayswherethe requirementsof Condition7.3.6(a)werenot fulfilled for more

than 12 hours after discovery. CWLP objectsto theseconditions to the extent that they
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requirecompliancewith the requirementsof Condition7.3.6(a)(iii), which arenot

applicableto thecoalhandlingoperations.

B. Conditions 7.3.4(b),7.4.4(b),7.5.4(b),7.6.4(b): Applicability of Emission
Standardsfor Opacity

106. Conditions7.3.4(b),7.4.4(b),7.5.4(b),and7.6.4(b)requirethecoal

handling,coal processing,fly ash,andlimestoneandgypsumhandlingoperations,

respectively,to complywith thestandardfor opacityset forth in Condition 5.2.2(b).

Condition5.2.2(b)generallyaddressestheopacitydue to theemissionof smokeor other

particulatematterpursuantto 35 III. Admin. Code§ 212.123. Specifically, Condition

5.2.2(b)allows up to 30%opacityfrom an emissionunit. Suchapplicationis improper

becauseit is inconsistentwith theBoard’sregulatorystructureaddressingPM emissions

andopacity.

107. CWLPobjectsto Conditions7.3.4(b),7.4.4(b),7.5.4(b)and7.6.4(b)to the

extentthat theseconditionsidentifS’ § 212.123of theBoard’s rulesasan applicable

requirementfor eachofthe respectiveemissionsources.The30%opacity limitation

containedin 35 III. Admin. Code § 212.123(a)doesnotapply to sourcesoffugitive

emissions,suchasthecoalhandling,coalprocessing,fly ashandlimestoneandgypsum

handlingequipment.

108. In its ResponsivenessSummary,theAgencyclaimsthat:

Nothing in theState’sair pollution controlregulations
statesthat theopacity limitation doesnotapply to fugitive
emissionunits. The regulationsat issuebroadlyapplyto
“emissionunits.” Moreover,while notapplicableto these
powerplants,elsewherein theState’sair pollution control
regulations,opacity limitations arespecificallyset for
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fugitive particulatematteremissionsat marineterminals,
roadway,parking lots, andstoragepiles.

ResponsivenessSummaryat p. 41. CWLP disagreeswith theAgency’sstatementthat

therequirementsof § 212.123apply to its fugitive emissionsources.The fact that the

Agency specificallyestablishedfugitive emissionslimitations for certainfugitive

emissionsourcesindicatesthat theregulatorystructuredoesnot admitto the application

ofopacity limitations in § 212.123to fugitive sources.

109. Fugitiveemissionsarefundamentallydifferent from point source

emissions.Pointsourceemissionsareemittedthrougha discretelocation(i.e. astackor

a vent),andfugitive emissionsarenot emittedthroughany discretepoint. This

distinctionis recognizedin theBoard’srules,which establisha different standardfor

fugitive emissions.The opacitystandardsthat generallyapply to fugitive particulate

mattersourcesarefoundat 35 III. Admin. Code§ 212.301, which provides:

Nopersonshall causeor allow theemissionof fugitive
particulatematterfrom anyprocess,includinganymaterial
handlingor storageactivity, that is visible by anobserver
looking generallytowardthezenithat apointbeyondthe
propertyline of thesource.

35 III. Admin. Code § 2 12.301 (emphasisadded). This requirement,alongwith its

exceptionin theev~ntwind speedexceeds25 miles per hour,35 Ill. Admin. Code

§ 212.314,aresubsumedin Condition5.2.2(a). CWLP believesthat thevisible emission

standardcontainedin § 212.301,not § 212.123,is applicableto its operations.

Accordingly, it requeststhat Conditions7.3.4(b),7.4.4(b),7.5.4(b),7.6.4(b)be deleted

from its Permit.
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110. Conditions7.3.9(f),7.4.9(e),7.5.9(e),and7.6.9(e)requiremaintenanceof

recordsfor all opacitymeasurementsmadein accordancewith Method9, whicltis the

testmethodusedto demonstratecompliancewith § 212.123,andConditions7.3.12(a),

7.4.12(a),7.5.12(a),and7.6.12(a)referto thecomplianceproceduresrequiredto

demonstratecompliancewith Conditions7.3.4,7.4.4,7.5.4and7.6.4, respectively.To

theextentthat theseconditionsrefer to compliancewith § 2 12.123,CWLP objectsto

theseconditions. As notedabove,Conditions7.3.4,7.4.4., 7.5.4and7.6.4areunlawful

permit conditions;therefore,the recordkeepingrequirementsin Conditions7.3.9(f),

7.4.9(e),7.5.9(e),and7.6.9(e)andthe complianceproceduresprovidedin Conditions

7.3.12(a),7.4.12(a),7.5.12(a),and7.6.12(a)arealso unlawful to theextentthey refer

backto andrequirecompliancewith the contestedrequirements.

C. Conditions 7.3.7(a),7.5.7(a),and 7.6.7(a): Applicability Method 9
Testing Requirementsfor Opacity Testing for Fugitive Emission Sources

111. Conditions7.3.7(a),7.5.7(a),and7.6.7(a)specifically requirethe useof

Method 9 to measureopacity from CWLP’s coalhandling,fly ashandlimestoneand

gypsumhandlingequipment. CWLP objectsto the useof Method 9 to determineopacity

from this equipment.2°

112. Thereareno testmethodsprescribedin the Board’sregulationsfor

determiningvisible emissionsfrom fugitive emissionsources.Indeed,§ 212.301,which

asdiscussedabovecontainstheemissionlimitations applicableto sourcesoffugitive

particulatematter, is specjflcally exemptedfrom the requirementsof 35 III. Admin. Code

20 As a general matter, CWLP does not object to use of Method 9 testing for certain equipment in itscoal

processing operations because the coal processing operations are subject to the NSPS for Coal Preparation
plants. CWLP does, however, object to the opacity testing conditions for this emission unit for other
reasons. Those reasons are set forth below in Paragraphs 115-120, infra.
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Part212, SubpartA, which prescribesthemeasurementmethodsfor opacity—

specifically,Method9. See35 III. Admin. Code § 2 12.107. CWLP notesthat § 212.109

oftheBoard’srulesrequiresMethod9 testing,with certainmodifications,to be usedfor

opacityreadingsfrom roadwaysand parkingareas.Seealso 35111.Admin. Code

§ 2 12.109. CWLP, however,believesthat absentaspecificreference,othersourcesof

fugitive particulatematterthat aresubjectto § 212.301 areexemptfrom the requirements

ofSubpartA. Accordingly,with the exceptionof roadwaysandparkinglots, theAgency

is precludedfrom applyingMethod9 monitoringto fugitive emissionsundertheBoard’s

rules,leavingno maimerfor monitoringopacity from fugitive sourcesotherthanthe

visual methodset forth in § 212.301.

113. SinceMethod 9 is not applicableto opacity testingon the fugitive

emissionsfrom CWLP’s coalhandling,fly ash,andlimestoneandgypsumhandling

equipment,the inclusionof theMethod9 testingrequirementsin Conditions7.3.7(a),

7.5.7(a)and 7.6.7(a)is unlawful andshouldbe deleted.Additionally, thereis no

likelihoodthatvisible emissionsfrom theoperationspermittedundertheseconditions

will reachthe propertyline. Therefore,theseconditionsareunnecessaryto demonstrate

compliancewith applicablerequirements.

114. Finally, Conditions7.3.12(a),7.5.12(a),and7.6.12(a)refer to the

complianceproceduresrequiredto demonstratecompliancewith Conditions7.3.4, 7.5.4,

7.6.4, including the requirementsof § 212.123. To the extentthat theseconditions

requireCWLP to useMethod9 to measureopacity from fugitive sourcesin orderto

demonstratecompliancewith § 212.123(a),they areunlawful andshouldalsobe deleted

from thePermit.
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D. Condition 7.4.7(a):Method 9 Opacity TestingRequirementsfor Coal
ProcessingOperations

11 5. Condition7.4.7(a)containsthe requirementsfor conductingMethod9

opacitytestingfor CWLP’s coal processingoperations.While similar testing

requirementswereunlawful for CWLP’s coalhandling,fly ashand limestoneand

gypsumhandlingequipment,Method9 testingis requiredfor certainequipmentin

CWLP’s coal processingoperationsbecausethoseoperationsaresubjectto the NSPSfor

CoalPreparationPlants. 40 C.F.R. § 60.250etseq. Specifically, CWLP’s coal

processingandconveyingequipmentshall notexhibit 20%opacityorgreater. 40 C.F.R.

§ 60.252(c). Compliancewith this opacity limitation is demonstratedthroughMethod9

testing. See40 C.F.R. § 60.254(b)(2).

116. While CWLP believesthat Method9 testingis applicableto this emission

source,CWLP objectsto certainprovisionsin Condition 7.4.7(a). First,CWLP objectsto

Condition7.4.7(a)(i)to theextentthat it relieson § 39.5(7)(d)of the Act. CWLP

believesthat Method9 opacitytestingis only requiredpursuantto theNSPSfor coal

preparationplants. Therefore,thebasis for this requirementis 40 C.F.R.§60.242(c),not

§ 39.5(7)(d)of the Act.

117. Additionally, asset forth in Paragraphs106-110,supra,CWLP objectsto

Condition7.4.4(b)which statesthat § 2 12.123(a)is applicableto its coal processing

operations.Accordingly,CWLP objectsto 7.4.7(a)to the extentthat it suggeststhat

Method9 opacity testingis requiredfor this emissionsourceto demonstratecompliance

with § 212.123(a).Accordingly,CWLP requeststhat this conditionbe revisedto clarify
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that theseemissiontestingrequirementsaresolely dueto the applicability of 40 C.F.R.

§ 60.242(c)to the coal processingoperations.

118. CWLP alsoobjectsto Condition7.4.7(a)(i)(A) to theextentthat this

conditionis vague. Condition7.4.7(a)(i)(A)provides:

If stackor fugitive emissionsarenormally visible during
theoperationof an affectedprocess,testingfor theaffected
processshall be conductedatleastannually. Forthis
purpose,testingshall firstbe conductedwithin three
monthsaftertheeffectivedateofthis Condition7.3.7(a).

119. It is unclearfrom this conditionwhetheran initial Method9 testis

requiredfor this operationto theextentthat fugitive emissionsarenotnormally visible

during the operationof the coal processingandconveyingequipment,becausethe

languageofthis conditionsuggeststhat the initial testmustbe performedwithin 3

monthsof theeffectivedateofthis Permit. This conditionshouldbe clarifiedto provide

thatan initial test is only performedif necessarydueto the presenceof visibleemissions.

120. Finally, Condition7.4.12(a)refers to thecomplianceproceduresrequired

to demonstratecompliancewith Conditions7.4.4. Oneof thosecomplianceprocedures

is compliancewith 7.4.7(a). CWLPobjectsto Condition7.4.12(a)to theextentthat it

requiresCWLP to comply with thoseportionsof Condition7.4.7which areunlawful. To

theextent Condition7.4.7 is unlawful,Condition 7.4.12(a)is unlawful as well.

E. Conditions 7.4.7(b),7.5.7(b),and 7.6.7(b): StackTesting for PM
Emissions

121. Conditions7.4.7(b),7.5.7(b),and7.6.7(b)containparticulatetesting

requirementsfor CWLP’s coalprocessing,fly ash,and limestoneandgypsumequipment,

respectively.Specifically, theseconditionsprovidethat:
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Within 90 daysof a written requestfrom the Illinois EPA,
thePermitteeshall havethePM emissionsatthestacksor
ventsof theaffectedprocesses,asspecifiedin suchrequest,
measuredduring representativeoperatingconditions,asset
forth below,pursuantto Section39.5(7)(d)of theAct.

122. Noneof the affectedprocessescoveredby Conditions7.4.7(b),7.5.7(b),

and7.6.7(b)havestacksorvents. Accordingly, compliancewith theseconditionsis

impossible. CWLP requeststhat theseconditionsbe deleted.

F. Conditions 7.3.8,7.4.8,7.5.8 and 7.6.8: Inspection Requirements

123. Conditions7.3.8,7.4.8, 7.5.8and7.6.8containthe inspection

requirementsfor CWLP’s coalhandling, coalprocessing,fly ashand limestoneand

gypsumhandlingequipment,respectively.CWLP hasseveralobjectionsto these

requirementsastheyapply to different processes.

124. First, Condition7.5.8(a)requiresweekly inspectionsofthe fly ash

handlingoperations,andCondition7.6.8(a)requiresbi-weeklyinspectionsofthe

limestoneandgypsumhandlingoperations.CWLP objectsto the timing of these

inspections.The Agencyprovidesno basis forrequiring suchfrequentinspectionsfor

theseoperations.As notedabove,the fly ashand limestoneandgypsumoperationsdo

not resultin visible emissionsat thepropertyline, and theyarein compliancewith

applicablerequirements.Thus,thereis no basis for including suchfrequentinspections

underIllinois law. Additionally, the Agencyhasnot providedanyrationalefor requiring

a differentfrequencyofinspectionsfor fly ashoperations(weekly)andlimestoneand

gypsumoperations(bi-weekly). Accordingly, requiringdifferentfrequenciesfor the

inspectionsis arbitraryandcapricious. CWLP requeststhat the frequencyof inspections

for both typesof operationsbemonthly.
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125. Second,CWLP objectsto Conditions7.3.8(a),7.4.8(a),7.5.8(a),and

7.6.8(a)to theextentthat theseconditionsspecifythatmonthly inspectionsbe undertaken

by personnel“not directlyinvolved in the day-to-dayoperation”of the particular

operation. TheAgencyapparentlybelievesindependencefrom day-to-dayoperationsis

an “appropriatequalification”for personsconductingthemonthly inspections;however,

theAgencyprovidesno reasonfor its conclusion.SeeResponsivenessSummaryat p. 19.

TheAgencyacknowledgesthat theseinspectionsrequireno specialskill becausethey

consistof observingvisible emissions.Id. It is not clearwhy operationalpersonnel

cannotmaketheseobservations.It appearsfrom theResponsivenessSummarythat the

Agencyassumesthatoperationalpersonnelaremakingobservationsandtaking

appropriateactionson a regularbasis. Id. (“~Tjheseinspectionssupplementand

corroboratethe observationsandactionsof the employeeswho operatethesefacilitieson

a daily basis”). Theseconditionsareapparentlyintendedto providea“check” on the

regularinspectionsandobservationsof operationalpersonnel.TheAgency,however,has

notprovidedany reasonwhy this “check” is necessary.CWLP believesthat the

requirementthat inspectionsbe undertakenby personnelnot involved in theday-to-day

operationofthe facility is arbitraryandcapricious,andit exceedsthegap-filling

authorityunder 415 ILCS 39.5(7)(a)and(b). SeeAppalachianPowerCo., 208 F.3dat

1028.

126. Third, CWLP objectsto Conditions7.5.8(b)and7.6.8(b),which require

detailedinspectionsofthedust collectionequipmenteveryninemonthsfor the fly ash

andlimestoneandgypsumhandlingequipment,respectively.CWLP objectsto these

conditionsbecausethe timing ofthe inspectionrequirementis arbitraryandcapricious,
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particularlybecausethetimeframefor detailedinspectionsof the dustcollection

equipmentin thecoalhandlingandcoalprocessingequipmentis every IS months. See

Conditions7.3.8(b)and7.4.8(b). TheAgencyhasprovidedno basisfor theneedfor

morefrequentinspectionsofthedust collectionequipment.Accordingly,the timing for

inspectionsin theseConditionsis arbitraryandcapriciousandexceedsthe Agency’sgap-

filling authorityunder415 ILCS 39.5(7)(a)and(b). SeeAppalachianPowerCo., 208

F.3dat 1028. CWLPrequeststhat Conditions7.5.8(b)and7.6.8(b)be revisedto require

detailedinspectionsof dust collectionequipmentevery 15 months.

127. Finally, CWLP objectsto Conditions7.3.9(d),7.4.9(c),7.5.9(c)and

7.6.9(c)to theextentthat theseconditionscontainrecordkeepingrequirementsfor

inspectionsrequiredby Conditions7.3.8,7.4.8,7.5.8,and7.6.8,andto Conditions

7.3.12,7.4.12,7.5.12and7.6.12to the extentthat theseconditionscontaincompliance

proceduresthat would requirecompliancewith thecontestedportionsof Conditions

7.3.8,7.4.8,7.5.8,and7.6.8. With regardto the recordkeepingprovisions,CWLPobjects

to Conditions7.5.9(c)(i)and7.6.9(c)(i)to the extentthat theseconditionsrequire

maintenanceof recordsfrom weeklyorbi-weeklyinspectionsratherthanmonthly

inspections.2’ CWLPobjectsto Conditions7.3.9(d)(i),7.4.9(c)(i),7.5.9(c)(i), and

7.6.9(c)(i),to the extentthattheseconditionsrelateto the requirementthat inspectors

who arenot involved in the dayto dayoperationsof the facility conductinspections

pursuantto Conditions7.3.8(a),7.4.8(a),7.5.8(a)and7.6.8(a)22and CWLP objectsto

Condition7.5.9(c)(ii),and7.6.9(c)(ii), to theextentthat theseconditionsrequirerecords

2’ SeeParagraph 124, supra.
22 SeeParagraphs 125, supra.
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for inspectionsconductedeveryninemonthsratherthanevery 15 months.23 As noted

above,Conditions7.3.8,7.4.8, 7.5.8and7.6.8areunlawful permit conditions;therefore,

therecordkeepingrequirementsin Conditions7.3.9(d)(i),7.4.9(c)(i),7.5.9(c)(i)and(ii)

and7.6.9(c)(i)and(ii) andthecomplianceproceduresset forth in Conditions7.3.12,

7.4.12,7.5.12,and7.6.12areunlawful to theextenttheyreferbackto andrequire

compliancewith thecontestedrequirements.

C. Conditions 7.3.9,7.4.9,7.5.9,and7.6.9: RecordkeepingRequirements

128. Conditions7.3.9,7.4.9,7.5.9,and7.6.9containthe recordkeeping

requirementsapplicableto the coalhandling, coalprocessing,fly ash,andlimestoneand

gypsumprocessingequipment.CWLP objectsto theseconditionsfor severalreasons.

129. First,Conditions7.5.9(a)and7.6.9(a)both requirethe maintenanceof

“logs.” CWLPobjectsto theseconditionsto theextentthat the term“log” is vagueand

ambiguous.CWLP notesthat in otherpermit conditions,the term“log” is usedin

conjunctionwith the terms“records”or “files.” See,e.g., Condition7.3.9(a). The

absenceof suchflexibility in theseconditionssuggeststhat aspecificlog book is

required. To CWLP, the term“log” meansanotebookwith handwrittenentries. CWLP

keepsmaintenanceandrepairrecordsfor its pollution controlequipmentandoperations.

Theserecords,however,arenot maintainedin a notebook. Someoftheserecordsare

maintainedelectronically. It is arbitraryandcapriciousfor the Agencyto require

maintenanceofa log book whensimilar recordsare maintainedin a differentformat.

23 SeeParagraphs 126, supra.

-61-



Accordingly,CWLP requeststhat theseconditionsbe revisedto replacetheterm“log”

with “records”oraddthe term“records.”

130. Second,Conditions7.4.9(a)(ii),7.5.9(a)(ii)and7.6.9(a)(ii)requireCWLP

to maintainoperatinglogs. Theselogs would haveto includeinformationconcerningany

incidentwhereoperationscontinuedduring a malfunctionandbreakdown.CWLP

objectsto theseconditionsbecausetheyareduplicativeofthe informationrequiredto be

maintainedpursuantto Conditions7.4.9(d),7.5.9(d),and7.6.9(d). As theAgency’s

principalconcernis maintainingrecordsofsourcecomplianceduringmalfunctionand

breakdown,CWLP believesthat the requirements of Conditions 7.4.9(d), 7.5.9(d),and

7.6.9(d)would satisfytheAgency’sconcern.24Accordingly, CWLPrequeststhat

Conditions7.4.9(a)(ii),7.5.9(a)(ii),and7.6.9(a)(ii)be deletedastheyareunduly

burdensomeand unnecessaryto demonstratecompliancewith applicablerequirements.

131. Third, CWLP objectsto Conditions7.3.9(d)(i)(D),7.4.9(c)(i)(D),

7.5.9(c)(i)(D),and7.6.9(c)(i)(D),which requireCWLPto maintain“[al summaryof the

observedimplementationorstatusof actualcontrolmeasures,ascomparedto the

establishedcontrolmeasures.”CWLP doesnotunderstandwhatinformationtheAgency

is seekingundertheseconditions. Accordingly,theseconditionsarevagueand

ambiguousandshouldbe deletedfrom the Permit.

24 CWLP has proposed revisions to conditions 7.4.9(d), 7.5.9(d), and 7.6.9(d). SeeParagraph 132 infra.

CWLP believes the revisions it has proposed are consistent with the Agency’s purposes in requiring-records
of source compliance during malfunction and breakdown.
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132. Fourth,CWLP objectsto Conditions7.3.9(e)(ii), 7.4.9(d)(ii),7.5.9(d)(ii),

and7.6.9(d)(ii) to theextentthat theseconditionsrequireCWLP to recordthemagnitude

of PM emissionsduring the incidentandrecordwhetherany applicableemissionstandard

mayhavebeenviolatedduring the incident. CWLP alsoobjectsto conditions

7.3.9(e)(vii),7.4.9(d)(vii), 7.5.9(d)(vii), and7.6.9(d)(vii). Theseconditionsrequire“a

discussionwhetherany applicableemissionstandards.. . mayhavebeenviolatedduring

the incident, with supporting explanation.” As discussedin detail in CWLP’s objections

asto Conditions7.l.9ffl, 7.2.9(1)and7.1.9(g)(ii)(D)(III) and7.2.9(g)(ii)(D)(IIi), CWLP

cannotaccuratelydeterminethemagnitudeof PM emissionswithoutconductinga stack

test. As noted in CWLP’s commentson Conditions7.4.7(b),7.5.7(b),and7.6.7(b),stack

testscannotbe performedon theseoperationsbecausethereareno stacksor vents. See

Paragraph122, supra. Thus,CWLP cannotascertainwhetheran otherwiseapplicable

requirementmayhavebeenviolatedduringthe incident. Accordingly,theseconditions

arearbitraryandcapricious,andCWLP requeststhat theybe revisedto deletethe

requirementthatCWLP determinethemagnitudeof thePM emissionsduring the

incident.

133. Finally, Conditions7.3.12,7.4.12, 7.5.12 and7.6.12containcompliance

proceduresfor theemissionstandardsandwork practicesthat apply to theserespective

emissionsources.Theseconditionsprovidethatcompliancewith the respectiveemission

standardsandwork practicesis ensuredthroughthe respectiverecordkeeping

requirementscontainedin Conditions7.3.9,7.4.9,7.5.9and7.6.9. CWLP objectsto

Conditions7.3.12,7.4.12,7.5.12 and7.6.12to theextent that theseconditionsrequire

compliancewith thecontestedportionsof Conditions7.3.9,7.4.9,7.5.9and 7.6.9asset
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forth above. As outlined in Paragraphs130-132,supra,portionsof Conditions7.3.9,

7.4.9,7.5.9and7.6.9areunlawful permit conditions;therefore,thecompliance

proceduresset forth in Conditions7.3.12,7.4.12, 7.5.12,and7.6.12are unlawful to the

extentthey referbackto andrequirecompliancewith thecontestedrequirements.

H. Conditions7.3.10,7.4.107.5.10,and7.6.10: ReportingRequirements

134. Conditions7.3.10,7.4.10,7.5.10,and7.6.10containthe reporting

requirementsapplicableto thecoalhandling,fly ashhandling,andlimestoneandgypsum

handlingoperations,respectively.Specifically,Conditions7.3.10(a)(i),7.4.10(a)(i),

7.5.10(a)(i), and7.6.10(a)(i) containreportingrequirementsfor incidentsthatresultedin

excessemissions,includingcontinuedoperationduring malfunctionandbreakdown.

135. CWLP objectsto theseconditionsto theextentthat theyarearbitraryand

capriciousandexceedtheAgency’sgap-filling authorityunder§~39.5(a),(b) and(f) of

theAct. CWLP notesthat thesereportingrequirementswere not includedin CWLP’s

draft Permituntil theJuly 2005draft. Indeed,in theDecember2004draft ofthePermit,

CWLP wasto notify theAgencywithin 30 daysif an operationwasnot in compliance

with an applicablerequirementfor morethan 12 hoursaftersuchnon-compliancewas

identified. SeeExhibit C atpp. 96-97, 104-105,113-114,and 121-122. Otherdeviations

wereto be reportedin thequarterlyreports. The July 2005draft ofthePermit included

substantiallyincreasedreportingrequirementsfor theseoperations.TheAgency,

however,hasnot providedanybasis for this increasedreporting. As statedabove,there

areno visible emissionsat thepropertyline from anyof theseoperations,andthereis no

evidencethat deviationsof applicablerequirementsarefrequentfor theseemission

sources.CWLP bejievesthat thereportingrequirementsinitially proposedby the
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Agencyandincludedin everydraft permit until July2005 aresufficient. The increased

reportingcontainedin Conditions7.3.10,7.4.10, 7.5.10,and7.6.10 is notonly arbitrary

andcapricious,but it exceedstheAgency’sgap-filling authorityunder § 39.5(a),(b) and

(1) of theAct. SeeAppalachianPowerCo., 208 F.3d at 1028. Accordingly,Conditions

7.3.10,7.4.10,7.5.10,and7.6.10shouldbe revisedconsistentwith the requirements

containedin thedraftpermitsprior theJuly 2005draft.

V. SECTION 7.6: ENGINES

A. Condition 7.7.6: Work Practices,Operational and Production Limits,
and EmissionLimitations

136. Condition 7.7.6containsthe work practicesthatareapplicableto the

engines.Specifically,Condition7.7.6(d)(i) requires:

If an affectedengineis routinelyoperatedor exercisedto
confirm that the enginewill operatewhenneeded,the
operationandopacityof theengineshall formally be
observedby operatingpersonnelfor theengineora
memberofthePermittee’senvironmentalstaffon a regular
basisto assurethattheengineis operatingproperly,which
observationsshallbe madeat leasteverysixmonths.

Condition7.7.6(d)(ii) containstheobservationrequirementsfor theengineswhenthey

arenot operatedfor six months. Bothoftheseconditionsrequireobservationsby

“operatingpersonnelfor theengineora memberof Permittee’senvironmentalstaff”

137. CWLP objectsto Conditions7.7.6(d)(i)and(ii) to the extentthatthe

Agencyis requiring inspectionsto beconductedby a certainperson. Thereis no

applicablerequirementthat specifiesthat theengineoperatoror theenvironmentalstaff

mustbe thepersonnelwho observeopacityandoperationof theengines.Specifically

identifyingwhich personnelmayperformtheseactivities is notwithin thescopeofthe
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Agency’sgap-filling authorityunder§~39.5(7)(a),(b) and(1), as it is not necessaryto

ensurecompliancewith applicablerequirements.Therefore,this requirementis arbitrary

andcapriciousandshouldbe deleted.

B. Condition 7.7.10-1: Reporting Requirements (Opacity)

138. Condition 7.7.10-1containsdeviationreportingrequirementsapplicableto

theengines.More specifically,Condition 7.7.10-1(a)containsreportingrequirementsfor

incidentsthatresultedin excessopacity from theengines.CWLP objectsto condition

7.7.10-1(a)on severalgrounds.

139. First, CWLPobjectsto Condition7.7.10-1(a)(i)becauseit requires

reportingwhenthe applicableopacity limitation mayhavebeenviolated. Thecondition

is notpremisedon anactualexceedanceof anopacity limitation. Thereis no regulatory

provisionthatwould requireCWLP to reporta “potential” violation of the opacity

standard.CWLP believesthat this provisionis arbitraryandcapriciousandexceedsthe

Agency’sgap-filling authorityunder§~39.5(7)(a),(b)and(f) of the Act.

140. Further,CWLP objectsto Condition7.7.10-1(a)(i)to theextentthat the

triggerfor immediatereportingof opacityexceedancesdoesnot includethe conceptthat

theaveragingperiodsfor which opacityhasbeenexceededmustbeconsecutive.

VersionsofthePermitprior to July 2005 include theword “consecutive.” As notedin

Paragraph66,supra,CWLP believesthe inclusionoftheword “consecutive”is critical

becausetheactualopacityexceedancealonecould constitutethe “incident.” In reality,

random,intermittentexceedancesof theopacity limitation do not necessarilyconstitutea

malfunction/breakdownincident,whereasa prolongedperiodof opacityexceedance
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couldpotentially indicatea malthnction/breakdown“incident.” Forthis reason,CWLP

requeststhatCondition 7.7.10-1(a)(i)be revisedto includethe word “consecutively.”

VI. CONCLUSION

In conclusion,CWLPconteststheeffectivedateofthePermitandsubsectionsof

the following conditionsof its Permitbecausetheyarearbitrary,capricious,vague,

contraryto law, unreasonableand/orinconsistentwith applicablerequirements:

Condition5.6.1 - Recordsof Emissions

Condition5.6.2 - RetentionandAvailability of Records

Condition5.7.2 - AnnualEmissionsReports

Condition7.1.3 - Applicability Provisions- Units 7, 8,31

and32
Condition 7.1.5 - Non-Applicabilityof Regulationsof
Concern- Units 7, 8, 31 and32

Condition7.1.6- Work Practices- Units 7, 8,31 and32

Condition 7.1.7- TestingRequirements- Units 7, 8, 31 and
32

Condition7.1.9 - RecordkeepingRequirements- Units 7, 8,
31 and32

Condition7.1.10-I - ReportingofDeviations- Units 7, 8,
31 and32

Condition7.1.10-2- PeriodicReporting- Units 7, 8, 31 and
32

Condition7.1.10-3- Notifications- Units 7, 8, 31 and32

Condition7.1.12 - ComplianceProcedures- Units 7, 8, 31
and32

Condition 7.2.3 - Applicability Requirements- Unit 33

Condition7.2.6 - Work Practices- Unit 33
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Condition 7.2.7 - TestingRequirements- Unit 33

Condition 7.2.9 - RecordkeepingRequirements- Unit 33

Condition 7.2.10-1- Reportingof Deviations- Unit 33

Condition 7.2.10-2- PeriodicReporting- Unit 33

Condition 7.2.10-3- Notifications- Unit 33

Condition 7.2.12 - ComplianceProcedures- Unit 33

Condition7.3.4 - ApplicableEmissionStandards- Coal
HandlingEquipment

Condition7.3.6 - Work Practices- Coal Handling
Equipment

Condition7.3.7 - TestingRequirements- CoalHandling
Equipment

Condition 7.3.8- InspectionRequirements- CoalHandling
Equipment

Condition 7.3.9- Recordkeeping- CoalHandling
Equipment

Condition7.3.10 - Reporting- CoalHandlingEquipment

Condition7.4.4 - ApplicableEmissionStandards- Coal
ProcessingEquipment

Condition7.4.7 - TestingRequirements- CoalProcessing
Equipment

Condition7.4.8 - InspectionRequirements- Coal
ProcessingEquipment

Condition7.4.9 - RecordkeepingRequirements- Coal
ProcessingEquipment

Condition 7.4.10- ReportingRequirements- Coal
ProcessingEquipment

Condition7.4.12 - ComplianceProcedures- Coal
ProcessingEquipment

Condition7.5.4. - ApplicableEmissionStandards- Fly Ash
Equipment
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Condition7.5.7 - TestingRequirements- Fly Ash
Equipment

Condition 7.5.8- InspectionRequirements- Fly Ash
Equipment

Condition7.5.9- RecordkeepingRequirements- Fly Ash
Equipment

Condition 7.5.10- ReportingRequirements- Fly Ash
Equipment

Condition7.5.12 - ComplianceProcedures- Fly Ash
Equipment

Condition7.6.4 - ApplicableEmissionStandards-
LimestoneandGypsumHandlingEquipment

Condition7.6.7 - TestingRequirements- Limestoneand
GypsumHandlingEquipment

Condition7.6.8 - InspectionRequirements- Limestoneand
GypsumHandlingEquipment

Condition 7.6.9 - RecordkeepingRequirements- Limestone
andGypsumHandlingEquipment

Condition7.6.10 - ReportingRequirements- Limestone
andGypsumHandlingEquipment

Condition 7.6.12 - ComplianceProcedures- Limestoneand
GypsumHandlingEquipment

Condition7.7.4 - ApplicableEmissionStandards-Engines

Condition7.7.6 - Work Practices- Engines

Condition7.7.9 - RecordkeepingRequirements- Engines

Condition7.7.10-I - Reportingof Deviations- Engines

In aMotion for Stay which accompaniesthis Petition,CWLP hasrequestedastay

of its entirePermitor in thealternative,a stayof thecontestedconditionssetforth in this

Petition.
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WHEREFORE,for the reasonsset forth in this PetitionandtheMotion for Stay

thataccompaniesthis Petition,CWLPrespectfullyrequeststhat theBoardstaythe Permit

or, in thealternative,thecontestedconditionsset forth in thePetition. CWLP further

requeststhat theBoardvacatethe impositionofthesecontestedpermitconditions-and

reviseCWLP’s permit consistentwith therequestedrevisionscontainedin this Petition

for Review.

Respectfullysubmitted,
THE CITY OF SPRINGFIELD

By:f~flJQ. d~
;7 _~~)fits Attorneys

Dated: November3, 2004

CynthiaA. Faur
Mary A. Gade
ElizabethA. Leifel
SONNENSCHEINNATH & ROSENTHAL LLP
8000 SearsTower
233 S. WackerDrive
Chicago,IL 60606
(phone):312-876-8000
(facsimile)312-876-7934
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